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xxi

The paralegal profession remains one of the fastest growing professions in the United States. 
One reason for the phenomenal growth of this relatively young profession is the unique role 
that the paralegal plays within the legal system. The paralegal bridges the gap between the 
attorney and the legal secretary by bringing to the law office a body of knowledge and a set 
of skills developed specifically for the day-to-day practical realities of the practice of law.

THE REASON FOR THE DEVELOPMENT 
OF CIVIL LITIGATION 

Paralegal education requires a skillful blend of the principles of the law with its practical 
application. Nowhere in the law is that skillful blend of theory and practice more imperative 
than in the study of litigation. The litigation paralegal meets new and different challenges 
each day on the job. These daily challenges mean that, from the very first hour on the job, 
the paralegal must be prepared to understand not only what must be done in a specific 
situation but also why it must be done. The paralegal must also know the most efficient, 
the most effective, and the most economical way to accomplish the task at hand. In recent 
years this often involves the use of technology. Familiarity with the many uses of technology, 
including the Internet, is essential to a litigation paralegal. Civil Litigation was planned and 
written with these specific goals in mind.

While paralegal educators have recognized the requirements of proper paralegal training, 
many of the available textbooks have not satisfied those requirements, either concentrating 
too heavily on legal theory, or containing one form after another with little or no discussion 
of the relevant law. Too many times paralegal instructors have had to supplement texts by 
creating their own practical assignments or by filling in all the legal blanks. This textbook 
combines theory and practice and includes several practical assignments for students. Also, 
although this is not a computer text, each chapter addresses the use of technology, includ-
ing the Internet, in litigation.

Additional factors also prompted our development of this text. Civil litigation instruc-
tors know that one of the most difficult tasks is covering both federal and state law and 
doing it in a way that does not confuse students. Although the text emphasizes federal 
litigation practice and forms, it also incorporates common state practice and forms. 
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Furthermore, several individual state supplements for this text have been prepared and are 
available for students.

To successfully acquaint the fledgling paralegal student with this intricate mix of 
legal theory and practical legal skills, we have remained attuned to the fact that, for many 
students, civil litigation will be their first legal studies course. Consequently, we have been 
careful to present the study of litigation in a straightforward, yet lively, fashion that should 
not only inform but also challenge both student and instructor. All legal terms are in bold 
type and defined in the text, a necessity for beginning paralegal students. We also begin each 
chapter with a hypothetical case that is fully developed as the chapter unfolds. Our objective 
in doing this is to show students that the law deals not only with books and documents but 
also with people—usually people in trouble, often people who have been hurt or unfairly 
treated and who have turned to the law and to legal professionals for help. The hypothetical 
cases, found in the chapter opening case commentaries, deal with a variety of factual and 
legal problems illustrating the breadth of civil litigation in the legal system. In addition, so 
that students can follow the progression of a single case, we have included assignments in 
each chapter that refer back to the case introduced in the Chapter 1 Commentary. It is our 
belief that this approach will give a realistic and energetic flavor to the study of litigation.

THE ORGANIZATION OF CIVIL LITIGATION
For clarity and ease of understanding, we have chosen to use chronological order throughout 
the text. The book has been divided into four parts representing the four major stages in the 
litigation process. In Part I we introduce the student to the role of the paralegal in the litigation 
process. The two chapters in this section also provide an overview of the court system and the 
litigation process, along with a discussion of the concepts of jurisdiction and venue.

In Part II we begin the study of litigation in earnest by walking the student through 
the opening stages of a lawsuit. Naturally, this means concentrating on the preliminary 
legal and practical concerns that must be taken into consideration at the onset of a lawsuit. 
Consequently, these early chapters focus on such things as interviewing and investigation 
skills, the role of evidence in litigation, the writing and filing of initial and responsive 
pleadings, and an understanding of motion practice. To accomplish our objective of 
making the text a practical guide for students, we have explained the requirements for 
pleadings and motions found in the Federal Rules of Civil Procedure and have included 
many examples and sample documents. We have also provided detailed explanations and 
guidelines for drafting various legal documents.

Following our chronological plan, Part III explores the discovery process. Because the 
paralegal has an extensive role in discovery, we have devoted one of the six chapters in this 
section to an overview of the process, including a lengthy discussion of the most recent 
changes to the Federal Rules of Civil Procedure relating to discovery. The remaining five 
chapters discuss specific discovery techniques. Separate chapters cover depositions, inter-
rogatories, requests for physical and mental examinations, requests for the production of 
documents, and requests for admission. Part III also includes the new amendments to 
the Federal Rules of Civil Procedure, which were added recently to deal with the growing 
use of electronically stored information (ESI) in the litigation process. Again, in keeping 
with our objective of providing students with a practical guide, we have explained in great 
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detail the day-to-day role of the paralegal during each stage of the discovery process. These 
chapters combine theory with practice, covering the discovery rules in the Federal Rules of 
Civil Procedure. We have also included an extensive array of sample documents, including 
requests for physical and mental examinations, requests for the production of documents, 
and requests for admissions. As a supplement to Part III, Appendix A provides a sample 
deposition based on the case scenario that serves as the basis for the examples and samples 
in Chapter 9.

Part IV provides the student with an in-depth view of the final stages in the litigation 
process. We have devoted one chapter to pretrial settlements, dismissals, and alternative 
dispute resolution; one to the trial itself; and one to posttrial procedures. Again, in keep-
ing with our goal of making Civil Litigation a practical guide, we have provided students 
with a wide variety of suggestions for making the trial process run as smoothly as possible. 
Some of these tips include how to prepare a trial notebook, how to arrange for accom-
modations during the trial, how to contact court personnel, how to prepare a jury profile, 
how to use shadow juries, and how to prepare a trial box, among many others. We have 
included a wide variety of practical illustrations and sample documents, including releases 
and dismissals, a settlement summary, a settlement letter, a detailed settlement agreement, 
a notice of appeal, and a motion for enlargement of time, among others. Sample letters, 
charts, and diagrams also are included, as are appropriate references to the Federal Rules of 
Civil Procedure and the Federal Rules of Appellate Procedure.

Chapter Organization
Each chapter follows the same organizational pattern. Chapters begin with a case commentary, 
establishing a realistic setting for the material to be covered in the chapter. This is followed by 
a statement of the chapter objectives. The student immediately identifies the learning goals 
of the specific chapter. Text material is presented along with multiple charts, diagrams, and 
sample forms. Where applicable, reference is made to the facts described in the commentary. 
All legal terms are bold and defined. Special features in each chapter address the application of 
technology and the Internet to litigation practice. Each chapter ends with a chapter summary, 
questions for review, chapter exercises, and a major chapter project. At the end of each chapter 
is an exercise relating to the fictional Bennett case, which is introduced in Chapter 1.

Teaching and Learning Features
The practical nature of Civil Litigation makes it an ideal text for use in and beyond the class-
room. Because of its many forms, letters, memos, charts, and diagrams, it can easily serve as 
a reference manual for the paralegal in the litigation section of a law firm. Nevertheless, the 
primary objective of the book is to serve as a textbook for a basic civil litigation course for 
paralegal students. Consequently, we have included several important features to enhance 
this objective and to make the book the best in its market. Those features include:

• case commentaries at the beginning of each chapter that illustrate the varied nature of 
civil litigation, demonstrate the practical application of the matters contained within 
the chapter, and give a realistic color to the study of litigation

• an outline at the beginning of each chapter pointing out the major topics to be covered 
in the chapter
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• a list of learning objectives at the beginning of each chapter to provide the student 
with a sense of direction

• a set of review questions at the end of each chapter to provide students with a sense of 
continuity with the learning objectives and to guarantee that students understand the 
chapter material

• definitions of all legal terms in the chapter material (all terms are bold), in a running 
glossary and in a full glossary at the end of the text

• chapter exercises at the end of each chapter that include questions for analysis and 
practical assignments, including those that require students to investigate specific state 
statutes and apply them to the topics covered in the chapter

• a chapter project that offers a chance for the student to undertake a major paralegal 
task related to the matter in the chapter, including such activities as writing letters and 
memos; drafting pleadings, motions, and affidavits; and preparing discovery devices

• a case assignment in each chapter based on the same case to give students the oppor-
tunity to work one case from start to finish

• a Computerized Law Firm feature in each chapter that relates the effective use of 
technology to the material in the chapter

• Finding It On the Internet, a feature in each chapter that describes Internet applications to 
the material in the chapter and includes several Web sites as well as Internet assignments

• an appendix containing the transcript of a deposition

• an appendix containing research material and forms to enable students to complete 
the case assignments based on the Chapter 1 hypothetical case

• state-specific supplements for Florida, New York, Texas, California, Ohio, and Pennsylvania 
that are downloadable through the book’s Web page at <http://www.paralegal.delmar.
cengage.com> at no cost

THE FIFTH EDITION OF CIVIL LITIGATION 
When we first wrote this text, our basic plan was to present the litigation process in chrono-
logical order, emphasizing the practical aspects of litigation and the role of the paralegal in the 
process. Comments from instructors and students who have used the book convince us that 
this is the correct approach. However, nothing in the law, including litigation, remains static. 
Of course, there have been changes in the law. But more important, the development and use 
of technology, including the Internet, have resulted in tremendous changes in the way litiga-
tion is practiced. The increased utilization of paralegals in law firms, especially in the area of 
litigation, has also affected litigation practice. Attorneys have come to recognize the full poten-
tial of paralegals and are now giving them more and more responsibility. We have revised this 
text with these thoughts in mind. Accordingly, the following matters have been revised.

• Where applicable, legal concepts have been updated to reflect revisions of the United 
States Code and Federal Rules.

• Each chapter contains an updated feature illustrating the ways that technology plays a 
role in the litigation process.

• Each chapter contains Internet sites to allow students to avail themselves of the wealth 
of information related to litigation. Of primary importance are sites containing the 
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United States Code, the Federal Rules of Civil Procedure, and the Federal Rules of 
Evidence. Accessing these rules through the Internet assures that students will be read-
ing the latest version of the law, something that would not happen if the rules were 
included as an appendix to the text.

• Each chapter contains an Internet assignment.

• Each chapter contains questions for analysis in order to more completely address the 
use and development of analytic skills by paralegals.

• The discovery chapters include the new amendments to the Federal Rules of Civil 
Procedure, especially those directly related to handling electronically stored informa-
tion (ESI).

• Each chapter contains a list of key terms at the end of the chapter so that students can 
review their comprehension of terminology.

• More forms, charts, and checklists have been added to the text.

• Treatment of certain substantive subjects such as jurisdiction and electronic filing has 
been revised.

• Chapter 1, Introduction to Civil Litigation, has been revised and reorganized to reflect 
litigation as it is practiced today.

• Chapter 5, The Complaint, has been substantially revised.

HOW TO USE THIS TEXT
This text was designed to follow the litigation process from beginning to end. Following 
this pattern, we believe, gives the student a realistic and complete picture of the litigation 
process and the role of the paralegal at the various stages of litigation. We do offer some 
suggestions about the various chapter features.

• Students can be required to answer the Questions for Review in writing. Alternatively, 
they can be used for discussion in class either with the entire class or in small groups.

• The Chapter Exercises provide opportunities for students to explore state law and 
to engage in factual analysis. Students can, of course, be assigned all of the exercises. 
Alternatively, with exercises requiring outside research, small groups in the class can 
each be assigned a different exercise and asked to report their findings to the class. The 
exercises requiring analysis can be assigned for writing or for discussion.

• The Chapter Project provides an important opportunity for students to engage in real-
istic litigation tasks. For the most part, the projects at the end of each chapter relate to 
the case commentary. Students are given the experience of working on different cases, 
just as litigation paralegals commonly do. Additionally students can work on one case 
from start to finish by completing the assignments found at the end of each chapter 
relating to the Bennett case.

• Internet access gives students the opportunity to read actual code sections (both federal 
and state) and case law. Relevant Web sites are included in the chapters.

• The chapters in the state-specific supplements relate state law to the material in the 
corresponding chapter in the text. In those states for which there is a state specific 
supplemental, reading assignments should include both the text and the corresponding 
chapter in the supplement.
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SUPPLEMENTS TO THE TEXTBOOK 

Student CD-ROM
The new accompanying CD-ROM provides additional material to help students 
master the important concepts in the course. This CD-ROM includes case studies, 
additional quizzing, and crossword puzzles.  

Online Companion: State-Specific Supplements 
One of the features that makes Civil Litigation the most innovative and unique textbook 
of its kind on the market today is the availability of state-specific supplements. These 
supplements are available online and can be downloaded. For uniformity and consistency, 
we wrote Civil Litigation with the Federal Rules of Civil Procedure and the Federal Rules 
of Appellate Procedure in mind. Whenever possible, we make appropriate references to 
possible differences in state and local procedures. Moreover, as noted earlier, we provide 
the exercises at the end of each chapter to encourage instructors to include state and local 
procedural variations. Often, however, this is not enough. Many instructors, ourselves 
included, would like a textbook written specifically with our home states in mind. We 
believe that our state-specific pocket-part supplements provide the next-best alternative. 
We chose several key states, including California, Florida, New York, Ohio, Pennsylvania, 
and Texas, and developed supplements that present the procedural variations in the courts 
of each of these states. The supplements are intended to familiarize the students with the 
rules of procedure in each of these states. Instructors may wish to use the supplement of 
their own state, if that is possible, or to choose the supplement of the state whose rules are 
similar to the rules in their home state. Supplements can be found at no cost at <http://
www.paralegal.delmar.cengage.com> in the Online CompanionTM section of the website. 

Instructor’s eResource CD-ROM 
Because each of us has been deeply involved in legal education for many years, we recognize 
the crucial need for a well-written and highly accurate instructor’s manual. The manual that 
we have developed for the Civil Litigation eResource provides the instructor with an excel-
lent supplement for the text. It provides a key to all end-of-chapter questions, activities, 
and projects found in the book. Whenever possible, we have provided the complete text 
for any memos, letters, pleadings, and the like that are called for by the chapter projects. If, 
because of the individualized nature of the project, we could not provide the complete text, 
then we have included guidelines to show the instructor what to look for in the evaluation 
of each student’s work. The eResource also includes a test bank and PowerPoint slides. 

All of these instructor materials, as well as transparency masters, are also posted on our 
website, in the Online Resources section.

WebTUTOR on WebCT and BlackBoard
The WebTutorTM supplement to accompany Civil Litigation, Fifth Edition, allows you, 
as the instructor, to take learning beyond the classroom. This Online Courseware is 
designed to complement the text and benefit students and instructors alike by helping to 
better manage your time, prepare for exams, organize your notes, and more.
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Web Page 
Come visit our website at <http://www.paralegal.delmar.cengage.com> where you will find 
valuable information such as hot links and sample materials to download, as well as other 
Delmar Cengage Learning products. 
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COMMENTARY—INITIAL CASE ASSIGNMENTS
You have just finished your first day at your dream job. You have been hired as a parale-
gal by a small litigation law firm consisting of four attorneys, three legal secretaries, and 
two other paralegals. Each of the attorneys specializes in a different area of civil litigation. 
One handles employment cases, one handles general business litigation, one handles 
personal injury cases including automobile liability and medical malpractice cases, and 
another handles real estate disputes. Occasionally, one of the attorneys engages in other 
types of litigation. Because this is a small firm, you will be required to assist each of the 
attorneys and will be working on several cases simultaneously. Your initial assignments 
relate to the following cases:

Bennett v. Rikards-Hayley
Alice Bennett, the firm’s client, maintains that she was denied a promotion and 
eventually fired from her job at Rikards-Hayley because of sex discrimination. 
She claims that she suffered extreme emotional distress and was out of work for 
a considerable time. She believes she is entitled to money damages from her 
former employer.
Weigh To Go v. Go A Weigh
For many years the firm’s client, Weigh To Go (a corporation), has operated a business 
focusing on fitness equipment and diet foods. Recently, another business calling itself 
Go A Weigh started a similar enterprise. Your client wants to stop the new business 
from using the name Go A Weigh and to collect money damages.
Kelsey v. City of Cedar Pines & Allied Auto Repair
Janet Kelsey, the firm’s client, was injured in an automobile–bus collision occurring 
when the brakes on the city-owned bus failed. Allied Auto Repair had recently 
worked on the brakes. As a result of the accident, Ms. Kelsey suffered a broken arm 
and a concussion. She incurred numerous medical bills and was out of work for over 
one month. She wants compensation for her injuries.
Hendricks v. Forrester. Hearth & Home Real Estate Co., and Paradise Found
The Hendricks, the firm’s client, signed a contract to purchase vacation property from 
realtor, May Forrester, who is employed by Hearth & Home Real Estate Co. The realtors 
worked for the original owner of the property, Paradise Found. The Hendricks claim 
that Ms. Forrester made numerous false representations regarding the condition and 
value of the property. They want to rescind their contract and receive reimbursement 
for all the money they have paid on the property.

Your first assignment is to familiarize yourself with the office files for these cases.

OBJECTIVES

This chapter introduces you to the area of legal practice known as civil litigation and 
presents an overview of such topics as the nature of civil litigation, the distinction 
between criminal and civil litigation, and the role of the paralegal in civil litigation. After 
reading this chapter, you should be able to:
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• differentiate between civil and criminal procedure.
• outline the basic litigation process.
• explain why the basic litigation process is similar for all cases.
• list alternatives to litigation.
• locate recent developments in litigation.
• explain the relationship of substantive law to procedural rules.
• find the laws relating to litigation.
• list tasks performed by litigation paralegals.
• identify skills required of litigation paralegals.

WHAT CIVIL LITIGATION IS
In a perfect society, discrimination would be nonexistent, businesses would not infringe 
on the legally protected rights of others, parties would not act negligently, and all business 
transactions would be conducted with fairness and honesty. The cases introduced in the 
Commentary illustrate that we do not live in a perfect society. As a result, disputes often 
arise. When the parties are unable to resolve their disputes, they sometimes call on the legal 
system for help. Today, the legal system provides several methods to help parties resolve 
disputes. For example, lawyers and retired judges often serve as mediators or arbitrators 
to help parties resolve disputes quickly and economically. Methods such as mediation and 
arbitration take place outside of the court process but usually require the cooperation 
or agreement of the disputing parties. When this agreement does not exist, parties must 
resolve their disputes through a court process, known as civil litigation.

Civil litigation is the process of resolving private disputes through the court 
system. Unless the parties are able to resolve their dispute, the litigation process usually 
results in a trial, or hearing, where the parties present their evidence to a judge or jury. 
The judge or jury then decides the dispute. Before this happens, however, a great deal 
of investigation, research, and preparation takes place. Although most of this occurs 
outside of the courtroom, it is an important part of the litigation process. Litigation 
attorneys and their paralegals often spend considerable time gathering and analyzing 
the facts as well as researching the law. Formal legal documents must be prepared and 
filed with the court, witnesses must be interviewed, and other evidence must be identi-
fied and located.

Civil Law versus Criminal Law
Not all disputes that end in litigation are civil in nature. Our court systems handle 
both civil and criminal cases. Both types of cases may result in either a jury or non-
jury trial, but the procedures before trial and some of the rules relating to the trial 
often differ. Being able to distinguish a civil case from a criminal case is, therefore, 
very important.
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civil litigation
The process of resolving 
private disputes through the 
court system.

trial
The process of deciding a 
case (giving evidence, making 
arguments, deciding by a judge 
and jury, etc.), which occurs if 
the dispute is not resolved by 
pleadings, pretrial motions, or 
settlement. A trial usually takes 
place in open court, and may 
be followed by a judgment, an 
appeal, and so on.



6     PART I: INTRODUCTION TO CIVIL LITIGATION

The rules of civil litigation, sometimes referred to as civil procedure, apply only if a 
substantive civil law is involved. A substantive law is one that creates, defines, or explains 
what our rights are. An example of a substantive civil law is the federal law making it 
unlawful for an employer to discriminate against any individual because of a person’s race, 
color, religion, sex, or national origin. The law also provides that if an employer is found to 
have engaged in such activities, that employer is liable to the employee for money damages. 
This law creates certain rights for employees who have suffered job discrimination.

Substantive civil laws include such areas as contracts, real estate and construction, 
commercial and business transactions, intellectual property, and consumer rights. One of 
the most common areas of substantive law resulting in litigation is the area of tort law, 
especially the tort of negligence. This area, often referred to as personal injury litigation, 
includes lawsuits stemming from automobile accidents, injuries occurring on another’s 
property, and professional malpractice. Many other areas of tort law also result in litiga-
tion: for example, product liability, infliction of emotional distress, and defamation. The 
four cases presented in the Commentary at the beginning of the chapter are all based on 
different substantive laws. The procedures and rules that would govern these lawsuits are 
known as the rules of civil procedure.

On the other hand, substantive criminal law includes laws such as murder, theft, and 
possession of drugs. Criminal laws are not primarily concerned with rights or remedies 
for individuals who are injured. Criminal laws are concerned with punishing individu-
als who commit a crime. This punishment is jail, a fine, or probation. A criminal case is 
generally initiated and prosecuted by a government prosecutor. The victim is a usually a 
witness in the case, but is not a plaintiff in the case. The procedures and rules that apply 
when an individual is accused of committing a crime are known as the rules of criminal 
procedure. To a large extent, the Bill of Rights found in the United States Constitution 
governs the rules of criminal procedure. In a criminal case the defendant enjoys various 
rights, such as the right not to testify against himself. The defendant also has the right to a 
court-appointed counsel if he is indigent and is entitled to a speedy trial—all rights found 
in the Constitution. None of these rights exist in civil cases.

For example, consider the Bennett case mentioned in the Commentary. If the discrim-
ination resulted from Ms. Bennett’s rejection of sexual advances from an employer, and 
those advances consisted of any unwanted touching, a sexual battery might have occurred. 
This is a crime. A local prosecutor could file criminal charges against the employer, and 
if the employer is found guilty, the punishment could be jail. In the criminal case, Ms. 
Bennett would not be able to obtain a judgment for her lost earnings or emotional dis-
tress. She would need to file a separate civil case to obtain these damages. The government 
prosecutor would not be involved in this case. When the same act results in both a civil 
action and a criminal case, the two legal cases are always kept separate. They are never tried 
together. In part, this is because a different standard, or burden of proof, is required in the 
criminal case. The standard of evidence used to judge the criminal case is higher than the 
standard applied in civil cases.

Considerable differences between civil and criminal cases also exist in the documents 
that are filed in court, the proceedings that occur before trial, the hearings that take place in 
court, and the kinds of relief or remedies the court can order. The documents, proceedings, 
and kinds of remedies discussed in this and subsequent chapters apply only in civil cases. 
See Exhibit 1–1 for a comparison of civil and criminal cases.

criminal law
Having to do with the law of 
crimes and illegal conduct.

civil procedure
The laws and rules that govern 
how noncriminal lawsuits are 
handled by the individuals 
involved and by the court.

civil laws
Laws dealing with private 
disputes between parties.

substantive law
The basic law of rights and 
duties (contract law, criminal law, 
accident law, law of wills, etc.) 
as opposed to procedural law 
(law of pleading, law of evidence, 
law of jurisdiction, etc.).

criminal procedure
The procedure by which a 
person accused of a crime 
is brought to trial and given 
punishment.
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CRIMINAL CASE CIVIL CASE

Parties State v. Accused Wrongdoer Victim v. Accused Wrongdoer

Documents Usually only one pleading: a 
complaint filed by a govern-
ment prosecutor or an indict-
ment filed by the Grand Jury.

Both sides must file plead-
ings and often more than one 
pleading is filed.

Pretrial 
Proceedings

Defendants usually appear 
in court for arraignments 
and other hearings. Some 
proceedings are handled by 
attorneys, but in some states 
defendants must also appear.

Most pretrial proceedings are 
handled by attorneys, and the 
parties make no appearance 
until trial.

Trial Jury or non-jury; defendant is 
found guilty or not guilty.

Jury or non-jury; defendant is 
found liable or not liable.

Remedy Jail, fine, or probation. Money damages or other 
specific relief; never jail.

Appeal Only the defendant can 
appeal a trial verdict.

Either side can file an appeal.

EXHIBIT 1–1 Comparison of a civil and a criminal case

Substantive versus Procedural Law
The law of civil litigation is primarily procedural law. Procedural law sets forth the methods 
we use to enforce our rights. Procedural law answers questions such as these:

• What court should an action be filed in?

• What types of documents should be filed?

• What are the technical requirements for documents filed in court?

• How must the defendant be notified of the lawsuit?

• What are the time requirements for the various procedures?

Substantive law, on the other hand, is the area of law that creates, defines, and explains 
what our rights are. Categories of civil substantive law include the following:

• contract law

• tort law

• real estate law

• employment law

• intellectual property law

• wills and trusts

• partnership and corporate law

This book concentrates on familiarizing you with the basics of procedural law. 
As your paralegal education continues, you will take specific courses in the various 
areas of substantive law.

procedural law
The rules of carrying on a 
civil lawsuit or a criminal 
case (how to enforce rights 
in court) as opposed to 
substantive law (the law 
of the rights and duties 
themselves).
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An Overview of Civil Litigation
The rules and procedures followed in the litigation process vary from court to court. Rules 
or procedures applicable in one state may not apply in another state, and they may not 
apply if the action is in federal court. However, the general litigation process is similar from 
one court to another. The parties in the litigation process are known as the plaintiff, the 
person bringing the lawsuit, and the defendant, the person who is sued. Most often the 
parties have hired lawyers to represent them. Various pleadings and other court documents 
must often be signed by the parties, although generally they are prepared by their attorneys. 
The process of civil litigation formally begins when the plaintiff files a written document 
in court. This document is generally called a complaint, although in some instances it is 
referred to as a petition. In the complaint, or petition, the plaintiff alleges or claims that 
the party who is being sued, the defendant, has done something, or has failed to do some-
thing, which entitles the plaintiff to relief. As noted earlier, the relief is frequently money 
but may involve nonmonetary matters, such as determining the validity of a will, issuing an 
injunction (an order requiring the defendant to do something or to stop doing something), 
or ordering specific performance of a contract (an order requiring the defendant to comply 
with the terms of an agreement).

After the complaint or petition is filed, the defendant is served with a copy of the 
complaint and is given the opportunity to contest the lawsuit by filing a document called 
an answer in court. In an answer, the defendant states why the plaintiff is not entitled to 
any relief. A defendant also can challenge a lawsuit by raising certain legal issues. (This 
method of responding to a complaint is discussed in detail in Chapter 6.) At this point, 
the defendant also has the option of doing nothing and ignoring the complaint. If this is 
done, the defendant is said to default. In most cases the plaintiff then obtains a judgment, 
an award of money damages or other relief.

If both the plaintiff and defendant have filed appropriate documents with the 
court, litigation proceeds with the parties trying to find out as much as they can about 
the other side’s case. This is known as discovery. Sometimes, prior to the time for trial, 
the parties request various orders from the court dealing with the case. These requests 
range from very simple procedural issues, such as requests for more time in which to 
file a pleading, to more complicated legal issues, such as a request to dismiss the case. 
These requests are known as motions. Some motions, if granted, dispose of the case 
before any trial takes place. For example, if one party makes a motion to dismiss the 
case and that motion is granted, there is no trial. The matter was decided without any 
need for a trial (however, an appeal may result from this kind of order). Motions can 
also occur during or after a trial.

If the parties are unable to settle their dispute, and the case is not disposed of by a 
motion, then the parties eventually go to court and present evidence to support their claims. 
This occurs at a trial, and a judge or jury will decide the case. The litigation process does 
not necessarily end at trial because, in a civil case, both sides have the right to appeal to a 
higher court. The higher court (the appellate court) considers whether a substantial legal 
error has been committed (see Exhibit 1–2). Even if no appeal is filed, if the plaintiff wins 
the case, collecting or enforcing the judgment sometimes requires further court action. The 
plaintiff may need to obtain a writ of execution, a document that allows the plaintiff to 
seize and sell the defendant’s property and use the proceeds to satisfy the judgment.

plaintiff
A person who brings (starts) a 
lawsuit against another person.

defendant
The person against whom a 
legal action is brought. This 
legal action may be civil or 
criminal.

complaint
The first main paper filed in a 
civil lawsuit. It includes, among 
other things, a statement of 
the wrong or harm done to 
the plaintiff by the defendant, 
a request for specific help from 
the court, and an explanation of 
why the court has the power to 
do what the plaintiff wants.

petition
A written request to a court 
asking that it take a particular 
action. In some states the word 
is limited to written requests 
made when there is no other 
side in a case; in some states, 
“petition” is used in place of 
“complaint” (the first pleading 
in a lawsuit).

answer
The first pleading by the 
defendant in a lawsuit. This 
pleading responds to the 
charges and demands of 
the plaintiff ’s complaint. The 
defendant may deny the 
plaintiff ’s charges, may present 
new facts to defeat them, or 
may show why the plaintiff ’s 
facts are legally invalid.

default
Failure to take a required step 
in a lawsuit; for example, failure 
to file a paper on time. Such 
default can sometimes lead to 
a “default judgment” against 
the side failing to file the paper.
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DIFFERENT TYPES OF CIVIL LAWSUITS
Civil lawsuits can range from very simple procedures to very complex court proceedings. 
Consider the following: Lombardi loans McNair $1,000. McNair signs a promissory 
note for that amount, promising to pay the money back in three months. At the end of 
four months McNair has still not paid back the money. Lombardi asks for the money, 
but McNair refuses to pay. The dispute between Lombardi and McNair is obviously very 
simple, as are the legal issues involved in the case. Nonetheless, if McNair refuses to pay, 
Lombardi could file a lawsuit against McNair. In such a lawsuit, there will be one plaintiff, 
Lombardi, and one defendant, McNair. The complaint itself will be short and straightforward.

judgment
The official decision of a court 
about the rights and claims 
of each side in a lawsuit. 
“Judgment” usually refers to a 
final decision that is based on 
the facts of the case and made 
at the end of a trial. It is called 
a judgment on the merits.

discovery
The formal and informal 
exchange of information 
between two sides in a
lawsuit. Two types of 
discovery are interrogatories 
and depositions.

motion
A request that a judge make a 
ruling or take some other action. 
Motions are either granted or 
denied by the judge.

writ of execution
A judge’s order requiring that 
something be done outside 
the courtroom or authorizing 
it to be done. For example, 
a writ of execution orders a 
court official to take a debtor’s 
property to pay court-decided 
debt, usually by holding an 
execution sale.

Plaintiff Files and Serves a Complaint

Defendant Responds or Defendant Defaults

Discovery Commences

Pretrial Motions
(If Needed)

Trial
(By Judge or By Jury)

Judgment Entered

Judgment Entered

Either Side
Can Appeal

EXHIBIT 1–2 The litigation process
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Some cases are more complex. Consider the following: Land Developer hires Construc-
tion Company to build a condominium community. Construction Company in turn hires 
Subcontractor to do the roofing on the property. The first winter after the condominiums 
are sold, the roofs leak and several homeowners suffer personal property loss due to water. 
All of the homeowners want the roofs replaced, and some want additional damages for 
their individual property losses. Land Developer claims the damages are the responsi-
bility of Construction Company. Construction Company blames roofing Subcontractor. 
Roofing Subcontractor claims the products he purchased from Roofing Manufacturer were 
defective. Before any lawsuits are filed, Roofing Manufacturer files bankruptcy. Although 
homeowners filed individual lawsuits, the court consolidated or joined all of them into one 
action. As a result there are 24 plaintiffs and 4 named defendants. The issues in this case 
are extremely complex. Complex cases like this present many practical problems. Many 
legal and procedural questions also arise, as does the need for extensive pretrial preparation. 
Often voluminous documents must be organized, analyzed, and indexed. Many courts 
have developed special procedures and rules for complex litigation. The Federal Judicial 
Center, an education and research agency for the federal courts, publishes a Manual for 
Complex Litigation, describing approaches that trial judges have found useful for complex 
cases in federal court. (The Manual can be found on the Web site for the Federal Judicial 
Center (<http://www.fjc.gov/>). However, whether Lombardi is suing McNair for $1,000 
or multiple homeowners are suing several defendants, the basic litigation procedures out-
lined in this section apply.

Civil lawsuits are not only categorized as simple or complex but often also are 
described by the type of substantive law involved. The following are some common types 
of civil lawsuits:

 Personal injury litigation  Litigation resulting from physical or emotional 
injuries. Types of personal injury litigation are auto-
mobile accidents, accidents occurring on another’s 
property, product liability, and medical and other 
professional malpractice.

 Employment litigation  Litigation related to employment disputes, such as 
claims of unlawful discharge or discrimination.

 Intellectual property litigation  Litigation related to rights in intellectual property such 
as patents, trademarks, trade names, and copyrights.

Construction litigation  Litigation related to claims of faulty construction; 
damages may include claims for property damage 
or, in some cases, injuries resulting from the faulty 
construction.

 Securities litigation  Litigation related to stocks and other securities, which 
often involve class action claims by stockholders against 
a corporation or its directors and/or officers.

Business litigation  Litigation related to general business matters, such 
as contract disputes and partnership disputes.

Real estate litigation  Litigation related to real property, such as ownership 
rights, possession rights, and landlord–tenant issues.

http://www.fjc.gov/
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Asbestos litigation  Litigation related to the various diseases and injuries 
caused by exposure to asbestos.

Civil rights litigation  Litigation related to damages claimed as a result of 
the violation of one’s state or federal civil rights.

ALTERNATIVES AND LIMITATIONS TO LITIGATION
Not all civil disputes are resolved through litigation. In fact, most disputes are not litigated. 
Several other methods of resolving disputes exist.

Alternative Dispute Resolution
Because of the time and expense involved in litigation, courts and attorneys have turned 
to alternative ways to settle disputes. The use of these alternative procedures is known as 
alternative dispute resolution (ADR). The courts encourage the use of ADR, and some 
courts require parties to try these methods before trial. The term alternative dispute resolu-
tion applies to many of the procedures utilized by parties in an attempt to avoid litigation. 
Three common forms of ADR are negotiation, mediation, and arbitration. Negotiation 
involves the disputing parties discussing their problems with one another and—it is 
hoped—reaching an agreement or settlement of those problems. Mediation is a form 
of settlement that uses a third person, known as a mediator, to help the parties come to 
an agreement to settle their differences. Arbitration is an out-of-court process in which 
a neutral party, known as an arbitrator, hears both sides of the dispute and then makes a 
decision. Alternative dispute resolution is discussed in more detail in Chapter 14.

Administrative Agency Hearings
Some civil disputes cannot be resolved through litigation because the law does not allow 
it. For example, if an individual has a dispute with the government over his Social Security 
payments, that dispute must first be presented to a special board or agency that has been 
established to handle such disputes. Often, whether or not a case can be resolved through 
the courts is a question of state law. In some states, for example, absent special circum-
stances, employees cannot sue their employers if they are injured on the job. However, 
employees are entitled to compensation for their injuries. When disputes arise regarding 
the extent of the compensation, they are resolved by a special board or agency that exists 
separate from the court system.

Legislative Limitations
In recent years a great deal of criticism has been directed to the area of tort litigation 
relating to personal injury claims. Critics point out that these types of cases often result 
in fraudulent practices and abuses of the legal system. They also claim that these cases 
contribute to the high cost of insurance premiums. Awards of punitive damages have also 
been highly criticized. As a result, various state and federal legislatures considered legisla-
tion to control this area. In the past, several states adopted laws, known as “no-fault” 

alternative dispute 
resolution (ADR)
Ways to resolve legal problems 
without a court decision; for 
example, arbitration, mediation, 
minitrial, rent-a-judge, summary 
jury trial, and so on.

negotiation (negotiate)
1.  Discuss, arrange, or bargain 

about a business deal. 
2.  Discuss a compromise to 

a situation.

settlement (settle)
To come to an agreement about 
a price, debt, payment of a debt, 
or disposition of a lawsuit.

mediation
Outside help in settling a 
dispute. The person who does 
this is called a mediator. This 
is different from arbitration 
in that a mediator can only 
persuade, not force, people 
into a settlement.

mediator
The person who helps settle a 
dispute through mediation.

arbitration
Resolution of a dispute by a 
person (other than a judge) 
whose decision is binding. 
This person is called an 
arbitrator. Submission of the 
dispute for decision is often 
the result of an agreement 
(an arbitration clause) in a 
contract. If arbitration is 
required by law, it is called 
compulsory.

arbitrator
The person who resolves 
a dispute in an arbitration 
hearing.
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insurance laws, that prevent or severely limit a person from filing a lawsuit stemming from 
an automobile accident. Although a similar law has been considered by the United States 
Congress, it has never passed. More recently, legislatures are considering laws to regulate 
the areas of medical malpractice and the award of punitive damages. Laws have been passed 
that limit the amount of money that a plaintiff is allowed to recover for pain and suffering in 
a medical malpractice case and the amount recoverable as punitive damages. On the other 
hand, many people believe that the ability to maintain lawsuits against HMOs should be 
broadened. Another area affected by recent legislation is the class action lawsuit. In 2005 
Congress enacted, and the president signed, a new law known as the Class Action Fairness 
Act of 2005. Among the important provisions in this act are a limit on attorney fees and 
broader access to the federal courts.

Judicial Limitations
In several cases, the United States Supreme Court has considered the constitutionality of 
punitive damages. The Court has held that excessive punitive damages violate the Due 
Process Clauses of the Fifth and Fourteenth Amendments to the Constitution. In recent 
years, the Supreme Court has decided cases dealing with a variety of civil litigation topics 
including jurisdiction, attorney fees, class actions, arbitration clauses, sovereign immunity, 
and discovery.

SOURCES OF THE LAW
A litigation paralegal inevitably has questions about the rules or procedures that must be 
followed in particular cases. The ability to find the answers to these questions is an important 
skill often developed through legal research courses, which will be a required part of your 
paralegal education. One of the basic concepts you must understand when researching any 
question of law is the distinction between primary sources of law and secondary sources 
of law. Primary sources are books that contain the actual law itself. Secondary sources 
are books that explain or describe the law. Form books are an important secondary source 
of the law.

Primary Sources
A primary source of the law is the place in which we find the law itself. The primary sources 
of the law are found in federal and state constitutions, code books (books containing statutes), 
and in case reporters (books containing opinions from the various courts).

The law of civil litigation is generally found in the same sources as are all our laws: 
constitutions, statutes, and case law. If a case is litigated in federal court, then the 
United States Constitution, United States Code, the Federal Rules of Civil Procedure, 
and cases from the federal courts usually control. If a case is brought in state court, the 
state constitution, state codes, and state case law are the usual sources of the law.

Constitutions provide some general guidelines that pertain to civil litigation. For 
example, the Seventh Amendment to the United States Constitution provides for the right 
to juries in common law cases exceeding $20. The Constitution also mandates that due 

primary sources
Books that contain the actual 
law (i.e., case reporters, codes, 
constitutions).

secondary sources
1. Persuasive authority. 
2.  Writings about the law, 

such as articles, treatises, 
and encyclopedias.
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process be followed in civil cases. Very briefly, this means that the procedures followed in a 
civil case must be fair to all parties, especially to the defendant. The authority and power of 
the various state courts in the litigation process are often found in state constitutions.

Codes or statutes and rules of court control more specific litigation matters. Rules of 
court are rules of procedure adopted by representatives of the federal and state courts under 
authority given by the respective legislatures. The Federal Rules of Civil Procedure are rules 
of practice that have been adopted for civil practice in the federal courts. They cover such 
matters as the content and filing of pleadings, descriptions of various motions, and types 
of discovery permitted. State codes contain comparable provisions. Individual federal and 
state trial and appellate courts also adopt rules for practice within their local courts. These 
are known as local rules of court. In the federal system, these rules vary from district to 
district. In state systems, they vary from one local area to another. In other words, within 
one state some rules of procedure may be different from one court to another. Local rules 
of a court should always be checked before initiating any litigation within that court.

Case law, law that results from court decisions, is also a major source of rules regarding 
civil litigation. The courts have the power and the duty to interpret the constitutions and 
statutes. The Supreme Court has frequently done this with the constitutional phrase “due 
process.” Moreover, even when a statute seems to be clear and explicit, case law cannot be 
ignored. For instance, California has the following statute relating to default judgments:

The court may . . . relieve a party . . . from a judgment . . . taken against him . . . through 

his . . . mistake, inadvertence, surprise or excusable neglect. . . . Application for such 

relief . . . must be made within a reasonable time, in no case exceeding six months, after 

such judgment, order or proceeding was taken.

The phrase, “in no case more than six months” seems to be clear and without need 
of further interpretation. Nonetheless, the courts of the state have repeatedly decided that 
if fraud exists, a party may apply for relief after six months. Case law tells us that “in no 
case” does not mean “never.” When you rely on a statute, you must also check any case law 
relating to that statute. See Exhibit 1–3.

Secondary Sources
When questions arise relating to litigation, the primary sources of the law are not the only refer-
ence materials used. A secondary source is often quicker and easier to use. A secondary source is 
a book in which an author explains or describes the primary sources of the law. Many secondary 
sources exist for both state and federal procedure. Secondary sources include legal encyclopedias, 
practice manuals, textbooks, and various legal periodicals. See Exhibit 1–4.

A type of secondary source that is heavily relied upon in the area of litigation is the 
form book. As the name suggests, form books contain sample forms for all aspects of liti-
gation, from complaints to judgments. Better form books also contain explanations of the 
laws relating to the various forms, and as such are valuable research tools.

THE ROLE OF THE LITIGATION PARALEGAL
A paralegal plays an important role in a litigation law firm, although that role often varies, 
depending on the specialization and size of the law firm.

local rules of court
Rules that are adopted by 
individual courts and apply 
only in those courts.

form books
Books containing sample forms 
for legal professionals to follow 
in preparing pleadings and 
other documents.
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The Litigation Law Firm
Many differences exist among law firms that specialize in litigation. Some litigation firms 
primarily represent plaintiffs whereas others most often represent defendants. These latter 
firms often represent insurance companies whose insured has been sued. Litigation law 
firms are not necessarily large offices. Sometimes the firm consists of an attorney and the 

CIVIL LITIGATION: SECONDARY SOURCES OF LAW

 • Legal Encyclopedias
 • Practice Manuals
 • Textbooks
 • Form Books

EXHIBIT 1–4 Secondary sources of law

CIVIL LITIGATION: PRIMARY SOURCES OF LAW

Constitutions

 • United States
 • State

Statutes and Rules

 • United States Codes
 • Federal Rules

 • Federal Rules of Civil Procedure
 • Federal Rules of Appeal
 • Federal Rules of Evidence

 • State Codes
 • State Rules of Court
 • Federal and State Local Rules of Court

Case Law

 • United States Supreme Court Cases
 • Federal Appellate Court Cases
 • State Supreme Court Cases
 • State Appellate Court Cases

EXHIBIT 1–3 Primary sources of law
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paralegal. On the other hand, some litigation firms are extremely large, consisting of several 
departments and hundreds of attorneys located in offices throughout the world. In such 
cases, the firm generally handles business matters in addition to litigation. In medium- and 
large-size firms, the paralegal is one member of a litigation team that may consist of a senior 
trial attorney, associate attorneys (usually a newer attorney), paralegals, legal secretaries, and 
word processors. See Exhibit 1–5 for a description of common law firm positions.

Although attorneys in private practice handle most civil litigation, attorneys working for 
various public agencies may also be involved in civil litigation. An example of a large public 
agency that is involved in many civil lawsuits is the United States Attorney General’s Office, 
which litigates civil cases such as discrimination, civil rights, and securities violations. As 
with private law firms, the litigation paralegal working for a public agency is usually part of 
a litigation team.

As a litigation paralegal, your responsibilities also are influenced by the type of case. 
In a complex litigation case, you may be part of a litigation team along with attorneys, 
other paralegals, and legal secretaries. Your responsibilities may be limited to one aspect of 
the case. For example, you might be responsible for organizing and indexing documentary 
evidence in a case (i.e., contracts, purchase orders, letters between parties), whereas another 
paralegal in your firm is responsible for researching legal issues that arise. In smaller, less 
complex cases, you may be involved in all aspects of the case.

THE LITIGATION LAW OFFICE—A TEAM EFFORT

Managing Partner  A senior attorney who manages the other 
attorneys in the firm; as a partner, this attorney 
shares in the profits of the business in addition 
to receiving a salary

Partners  Experienced attorneys who receive a salary in 
addition to sharing in the profits of the business; 
some firms have both senior and junior partners

Associates  Newer attorneys who receive a salary, but do 
not share in profits

Office Manager  A professional who supervises nonlegal staff 
and is responsible for such activities as hiring, 
training, orientation, and day-to-day management 
of the firm

Paralegal  An individual who does substantial legal work 
under the supervision of an attorney; a para-
legal cannot give legal advice or otherwise 
practice law; some firms have both senior and 
junior paralegals

Legal Secretary  Assists the attorney in administrative matters 
such as calendaring and document preparation

Word Processors Responsible for generating documents

EXHIBIT 1–5 Common positions in a medium or large law firm
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Litigation Paralegal Job Description
The following list contains some of the more common tasks that may be included in the 
job description of a litigation paralegal.

General Responsibilities
 1. maintaining firm’s calendaring system

 2. organizing client files

 3. assisting with computerization of litigation

Prelitigation Facts Investigation
 1. interviewing clients

 2. interviewing witnesses

 3. obtaining statements from witnesses

 4. gathering evidence (police reports, photographs, etc.)

 5. organizing and indexing documentary evidence

 6. researching factual and legal issues

Commencing Litigation
 1. researching the substantive law of the case

 2. drafting pleadings

 3. coordinating service of process

 4. reviewing pleadings from opposing party

 5. drafting motions, including memoranda of points and authorities

 6. preparing orders after motions

 7. evaluating possible case-management software

Discovery
 1. drafting written forms of discovery (interrogatories, requests to produce, requests for 

admissions)

 2. assisting client in complying with discovery requests

 3. reviewing discovery obtained from opposing parties

 4. preparing client for deposition

 5. setting up, reviewing, and summarizing depositions

 6. organizing, analyzing, and coding documents for document production and, where 
appropriate, creating a document database

Trial
 1. organizing file and evidence for trial

 2. serving witnesses with subpoenas

 3. interviewing witnesses

 4. preparing the client

 5. drafting jury instructions

 6. drafting proposed judgments

 7. assisting with research and preparation of trial brief
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 8. preparing and organizing trial exhibits

 9. coordinating technology needs with the court

 10. assisting the attorney during trial

Posttrial
 1. researching possible posttrial motions

 2. drafting possible posttrial motions

 3. drafting notice of appeal and requests for transcripts

 4. assisting with research and writing of appellate briefs

 5. preparing documents associated with enforcing judgments

What a Litigation Paralegal Cannot Do
Obviously, as a litigation paralegal, you perform many tasks in the course of a lawsuit and 
play an important role in the litigation law firm. However, the litigation paralegal is not an 
attorney and therefore cannot practice law. In a litigation law firm, some important functions 
cannot be performed by the paralegal. With very limited exceptions, the paralegal cannot 
appear in court, cannot ask questions at a deposition, and cannot give legal advice to a client. 
These and other ethical concerns are covered more fully in Chapter 3.

SKILLS REQUIRED OF THE LITIGATION PARALEGAL
As a litigation paralegal, you need some very definite skills. You must be able to commu-
nicate both orally and in writing. You cannot conduct intelligent interviews with clients 
or prospective witnesses without the ability to communicate orally. Nor can you help draft 
witness statements or pleadings without the ability to communicate in writing. As a litiga-
tion paralegal, you also must possess organizational and analytical skills. Reviewing and 
analyzing documentary evidence and pleadings is a task often given to paralegals. Likewise, 
you are sometimes asked to organize documents, discovery information, and pleadings. 
The ability to do legal research, including familiarity with form books, is also important. 
Drafting court documents and preparing memoranda of points and authorities (discussion 
or analysis of legal questions) require this skill. In today’s law office, a litigation paralegal 
must be computer literate, possessing general knowledge of the computer, word processing, 
database and spreadsheet programs, and the Internet. This is particularly important if you 
become a paralegal in a firm that handles complex litigation. See Exhibit 1–6.

DO YOU HAVE THE NECESSARY LITIGATION PARALEGAL SKILLS?

EXHIBIT 1–6 Paralegal skills checklist

 √ Oral Communication Skills
√ Written Communication Skills
√ Organizational Skills
√ Analytical Skills

√ Legal Research Skills
√ Factual Research Skills
√ Computer/Technology Skills



18     PART I: INTRODUCTION TO CIVIL LITIGATION

Continuing Legal Education
Litigation paralegals must keep current on changes that constantly occur in the area of 
litigation. Our laws are always subject to change. Codes and rules are often amended. 
New cases are frequently decided. In addition to changes in the law, technological 
advances, especially in computers and software packages, often affect the way litigation 
is practiced.

Local legal newspapers generally report national and state judicial and legislative devel-
opments. They also contain information related to practices adopted by the local courts. 
You should develop the habit of reading your local legal newspaper regularly. Local and 
state bar associations and paralegal associations often sponsor seminars on selected areas 
of law. Paralegal schools may also offer courses or seminars that would benefit working 
paralegals. In addition, you can often find continuing legal education opportunities online. 
If you want to be a conscientious paralegal, you should take advantage of opportunities to 
attend these seminars and courses.

Professional Organizations
A good paralegal continuously strives for professional improvement. One source for growth 
in the profession is affiliation with local, state, and national paralegal organizations. A partial 
list of national organizations includes the following:

National Association of Legal Assistants, Inc. (NALA)
1516 South Boston Avenue, Suite 200
Tulsa, OK 74119
(918) 587-6828
www.nala.org

National Federation of Paralegal Associations, Inc.
P.O. Box 2016
Edmonds, WA 98020
(425) 967-0045
www.paralegals.org

American Bar Association
ABA Center
321 N. Clark Street
Chicago, IL 60611
(800) 285-2221
www.abanet.org (search for “Legal Assistants”)

International Paralegal Management Association
P.O. Box 659
Avondale Estates, GA 30002-0659
(404) 292-4762
www.paralegalmanagement.org

www.nala.org
www.paralegals.org
www.abanet.org
www.paralegalmanagement.org
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THE COMPUTERIZED LAW FIRM
The Language of Computers

SCENARIO
Congratulations! You have been hired as a paralegal by a 
prestigious litigation law firm, and it’s your first day on the 
job. You have your own parking space, your own office, your 
own computer, your own password, and your own e-mail 
address. A senior paralegal who will be conducting your ori-
entation tells you that the firm is on a network and uses the 
latest technology in “automated litigation support.” Your 
training will include instruction in specific software applica-
tions that will make your job easier. The firm has programs 
that handle document generation, calendaring, billing, and 
conflicts checks, as well as software designed to summarize, 
retrieve, and integrate discovery documents. You are also 
told that most legal research is performed using the online 
services of LEXIS and Westlaw, the Internet, and the firm’s 
intranet. You are overwhelmed!

PROBLEM
Your success as a litigation paralegal in any litigation law firm 
depends on your ability to adapt your knowledge of litigation 
rules and procedures to the use of technology. You are willing 
and even eager to do this. You have a basic understanding 
of computers. You do word processing and can access the 
Internet, but you are overwhelmed by the whole concept of 
automated litigation support. Where do you start?

SOLUTION
Adapting to the litigation law firm of the 21st century 
requires that you know how the office computer system is 
set up, that you have a good understanding of computers 
and related equipment, and that you become familiar with 
the various software programs that are utilized by the firm. 
Because technology changes so rapidly, it also requires that 
you keep continually updated in the newest developments.

Today’s law office is fully automated. In any office you 
can expect to see desktop computers for all attorneys and 
support staff. Attorneys will often have laptop computers 
for use in court, at depositions away from the office, and 
for other times when the desktop computer is not avail-
able. You can also expect to see scanners, fax machines, 
and computerized copy machines. These copy machines 
allow the office to keep track of photocopies made on 
each client’s case. Many attorneys also have personal digi-
tal assistants (PDAs) such as the Palm or BlackBerry. These 
portable devices, which are often “smartphones,” provide 
the attorney with access to e-mail, phone, calendar, appli-
cations, and more while away from the office. Software 
found in a law office varies. In addition to common office 
software such as Microsoft Office, many firms use soft-
ware specifically addressing different law office needs. 
In a litigation firm, this software is sometimes referred to 
generically as case-management software or litigation 
support software.

Many litigation law firms also have technology equip-
ment designed for use during trial. In addition to their 
laptop computers, attorneys frequently have LCD projec-
tors to project images from their computer screens and 
document cameras, such as the ELMO, which can project 
three-dimensional objects onto large screens for easy 
viewing by the jury. Trial attorneys who do not own such 
equipment often rent it for trial.

A successful paralegal takes the time to learn about 
the equipment and software in the law office as soon as 
possible. The successful paralegal must also guard the 
confidentiality of information created, stored, or communi-
cated by means of any electronic equipment. The successful 
paralegal  also uses office automation (or the Internet) for 
business purposes only.

PRACTICAL TIPS FOR SUCCESS IN THE LAW FIRM

Forms File—Invaluable Aid
As mentioned earlier, litigation paralegals often need to use form books. However, finding 
the proper form and adapting it to your particular needs is sometimes a time-consuming 
task. To find a proper form, a paralegal generally must go through an extensive index of 
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the form books, look up several topics, and then review several possible forms. Revising 
or adapting sample forms to fit a particular need is often required. Not only is all of this 
a time-consuming task, but it is also a task that repeats itself. A litigation firm often finds 
itself dealing with similar kinds of cases and facing similar problems in different cases. Thus 
a form needed for one case can easily be followed for another. One way to ease the task of 
finding proper forms is for the law firm, or for you as a litigation paralegal, to maintain its 
own forms file. When you start employment as a paralegal in a litigation law firm, check 
to see whether the firm maintains its own form files. Many do. If the firm has an intranet, 
be sure to check there for forms. Even if a form file is maintained for the firm, as an indi-
vidual litigation paralegal you would be wise to keep your own form file, with an index, 
retaining copies of forms that you have prepared, as well as copies of forms prepared by 
others, that might be useful in the future. Forms that should be kept include pleadings, 
motions, memoranda of points and authorities, and briefs. (See Exhibit 1–7 for a list of 
possible binder tabs for a forms file.)

How to Build a Litigation Training Manual
Another invaluable aid to litigation paralegals is a litigation training manual, in which 
the various tasks performed by the paralegals are described and step-by-step directions 
are given. In such a training manual, consideration should be given to two distinct proce-
dures. In describing any paralegal task—for example, preparing and filing a complaint—
all of the legal requirements must be set out. In addition, a training manual should detail 
office policy. A training manual might also include detailed instructions on preparing 
various legal forms. If a law firm has its own training manual, the new litigation paralegal 
should consult it. Experienced paralegals also will find it helpful when they are involved 
in new tasks or engaged in tasks that are infrequently performed. If a training manual 
does not exist, the litigation paralegals can work together to assemble one. An easy way 
to accomplish this is for you and the other paralegals in your firm to keep a checklist, 

ORGANIZING A FORMS FILE

Consider the following tabs for organizing a binder:

 • Letters
 • Pleadings: Plaintiff
 • Pleadings: Defendant
 • Motions
 • Discovery
 • Legal Memoranda and Briefs
 • Settlement
 • Appeal

EXHIBIT 1–7 Sample tabs for a forms file
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PREPARING AND FILING A COMPLAINT
(Personal Injury—Accident)

  1.  Review office file.
   a. Check client interview sheet.
   b. Review police reports.
   c. Review investigator’s report.
   d. Verify statute of limitations.
   2.  Gather information for complaint.
   a. Plaintiffs.

  1) Names.
  2) Are all plaintiffs competent adults?

   b. Defendants.
  1) Names.
  2) Addresses for service.

   c. Location of accident.
   d. Description of injuries and expenses.
   3.  Were any preliminary notices or actions required?
   a. Is defendant a government entity?
   b. Is plaintiff a minor?
   4.  Determine which court complaint is to be filed in.
   a. Check local rules of court for any special requirements.
   5.  Prepare complaint.
   a. Check office forms file.
   b. Check form books if needed.
   6.  Prepare summons (see Training Manual—instructions for preparing summons).
   7.  Have attorney review complaint.
   8.  Check court for proper filing fee.
   9.  Obtain filing fee from bookkeeper.
10.  Take check, complaint, and summons (original and three copies) to court for filing.
 11.  Return copies to office.
 12.  Give copies of complaint and summons to process server for serving.
   a. Calendar for 10 days to check on service.

EXHIBIT 1–8 A sample of a litigation training manual

or step-by-step directions, for each task that you and the others perform. These can be 
collated into a complete training manual. As a paralegal student, you can begin keeping 
your own reference manual by making checklists for each matter covered in class. See 
Exhibit 1–8 for a sample.
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FINDING IT ON THE INTERNET

An abundance of information about litigation, the courts, and the law in general can be 
found on the Internet. Many legal sites contain a variety of types of legal information. One 
way to find specific information on a Web site is to use the “search” feature, which is gener-
ally found on the home page of any Web site.

As explained in this chapter, litigation rules for the federal courts are found in the 
United States Code and Federal Rules of Civil Procedure. The following sites provide access 
to these:

<http://www.law.cornell.edu>

Click on “Constitutions and Codes” and follow the links to the United States 
Codes and the Federal Rules of Civil Procedure. This site will also lead to state 
codes and rules.

<http://uscode.house.gov>

Both the United States Code and the Federal Rules of Civil Procedure can be 
accessed through this site.

<http://www.uscourts.gov>

Click on “Federal Rulemaking” and then “Rules and Forms in Effect” to access all of 
the Federal Rules of Civil Procedure.

 a. Search the Internet for your state’s code and rules and identify the specific Web site 
addresses for these.

 b. Litigation practice requires more than knowledge of the law. Today’s litigation 
paralegal must also be familiar with litigation technology. Two good sources 
for information on this topic are <http://www.lawtechnews.com> and 
<http://www.abanet.org> (search for “technology”). Access these sites and 
summarize one article from each dealing with litigation technology.

Summary

• Civil litigation is the process through which parties resolve their civil disputes in court. 
Civil cases deal with private disputes between individuals or parties. Civil litigation does 
not include the pursuit of any criminal case. The substantive law of the case controls 
whether the parties have the right to sue. Procedural rules dictate how that case is to be 
handled in the court system. One cannot exist without the other. Civil litigation usually 
begins with the plaintiff filing a complaint in court and having it served on the defendant. 
The defendant then responds by filing an answer or other appropriate pleading. While the 
parties are waiting for a trial, they try to find out as much about the other’s case as possible 
by going through discovery. If problems with the case arise, the parties file court proceedings 
known as motions. After the trial has ended, either of the parties can appeal. Once the case 
is over, the prevailing party may use the court process to collect a judgment.

http://www.law.cornell.edu
http://uscode.house.gov
http://www.uscourts.gov
http://www.lawtechnews.com
http://www.abanet.org
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• Some civil lawsuits are very simple proceedings, whereas others are very complex. 
Regardless of the nature of the case, the basic litigation process remains the same. 
However, more complex cases can involve multiple parties, multiple pleadings, and 
voluminous documents. They might also require extensive legal research.

• Not all civil disputes are litigated. Other methods exist for resolving disputes. The term 
alternative dispute resolution applies to many of these methods, including such procedures 
as negotiation, mediation, and arbitration. Negotiation occurs when the parties discuss 
their problems in an effort to settle their dispute. Mediation resembles negotiation except 
that a neutral third party (the mediator) is brought in to help the parties settle their dif-
ferences. Arbitration involves the parties submitting their dispute to a third, neutral party 
(the arbitrator) who decides the case. In addition to alternative dispute resolution methods, 
some disputes must be resolved by administrative agencies. In recent years various legisla-
tive action has begun to curb litigation, especially in the area of tort law.

• The laws of civil litigation are found primarily in constitutions, statutes and rules of 
court, and cases. Lawsuits brought in federal court are governed by the United States 
Constitution, federal statutes, and federal cases. Cases brought in state courts are con-
trolled by state constitutions, statutes and rules of court, and cases. In both federal and 
state courts, attention must also be paid to local rules of the various courts. In researching 
a question of civil litigation, the paralegal may use primary sources or secondary sources. 
Primary sources are constitutions, code books, or case reporters. Sec ondary sources 
include textbooks, legal encyclopedias, legal periodicals, and form books. It is important 
for the litigation paralegal to be aware of changes that occur in the law. Reading local 
legal newspapers and joining professional associations can help.

• Paralegals can perform a number of duties or jobs in the area of litigation. These include 
gathering evidence, interviewing clients and witnesses, preparing pleadings and motions, 
assisting with all aspects of discovery, and conducting factual and legal research.

• Litigation paralegals must be able to communicate orally and in writing. They must 
possess organizational and analytical skills. They must be able to do legal research. 
Familiarity with computers is also required.

• Litigation paralegals will find their jobs somewhat easier if personal form files and training 
manuals are available to them.

Key Terms

alternative dispute 
resolution (ADR)

answer
arbitration
arbitrator
civil law
civil litigation

civil procedure
complaint
criminal law
criminal procedure
default
defendant
discovery

form books
judgment
local rules of court
mediation
mediator
motion
negotiation
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petition
plaintiff
primary sources

procedural law
secondary authority
settlement

substantive law
trial
writ of execution

Review Questions

 1. What is the difference between civil procedure and criminal procedure?

 2. What is the importance of substantive laws to civil litigation?

 3. What are the steps in the litigation process?

 4. How are a simple case and a complex case alike? How do they differ?

 5. What are some of the alternatives to litigating a case?

 6. What are the primary sources for finding the law of civil litigation?

 7. What are the secondary sources for finding the law of civil litigation?

 8. What are five tasks performed by litigation paralegals?

 9. Why is it important for all litigation paralegals to know how to do legal research?

 10. What skills must a litigation paralegal have? Why are these skills needed?

Chapter Exercises

Where necessary, check with your instructor prior to starting any of these exercises.

 1. Check job advertisements for paralegal positions. What are the job requirements? Are 
any particular skills described?

 2. Locate the local rules of court for your local, state, and federal courts. Start by accessing 
the Web sites for these courts. If local rules are not posted, determine how you can obtain 
a copy of them.

 3. Find out if there are any local paralegal associations. If so, how do you join? Do they 
ever sponsor seminars in the area of litigation?

 4. Get a three-ring, loose-leaf binder and start your own training manual. As you go 
through each chapter in this book, prepare step-by-step directions or a checklist for 
each task described therein. As part of your training manual, include a glossary of 
terms and their definitions.

 5. Review the advertisements in a local bar journal or legal newspaper that deal with 
computer software advertised as “automated litigation support.” Alternatively, “Google” 
the phrase. Make a list of some of the products and give a brief description of what the 
software does. Send for information or demonstration disks on relevant software.

 6. Analyze the following factual disputes. Would these disputes result in a civil case, a 
criminal case, or both? Explain your answer. If a civil case would result, who would be 
the plaintiff and who would be the defendant?
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 a. Baron and Finkle sign a written contract in which Baron agrees to build a room addi-
tion to Finkle’s house. When the contract was signed, Finkle gave Baron a $1,000 
deposit. Before construction was to begin, Baron called Finkle and told him he 
would not be able to do the work. Baron has not returned the $1,000 deposit.

 b. Martin sets fire to a building he owns in order to collect insurance.

 c. Reese works as a software engineer for DATA Corp. and has been involved in the 
design of a new computer chip. He has signed a confidentiality agreement with 
DATA Corp. and has agreed that all products developed by him while working for 
DATA belong to DATA. Reese has a dispute with DATA over salary and leaves. 
He sells the design for the computer chip to DISK Corp., his new employer. DISK 
knows that the chip design was developed while Reese was working for DATA.

 d. Bates, in a fit of anger, kills his wife. The couple has two minor children.

 e. Rosemond Corporation is engaged in a business that produces by-products that 
pollute water. It illegally dumps the by-products. Children in a nearby area develop 
a high incidence of cancer.

Student CD-ROM
For additional materials, please
go to the CD in this book.

Online CompanionTM

For additional resources, please go to
http://www.paralegal.delmar.cengage.com

Chapter Project

Get a three-ring, loose-leaf binder and start your own forms file. From the table of contents 
of this book, set up a general index to the file. As you proceed through the course on Civil 
Litigation, add copies of all forms that you see or prepare.

THE BENNETT CASE
(Read the case Commentary at the beginning of this chapter and Appendix B, which contains 
information and documents related to the Bennett case.)

Assignment 1: Preliminary Research
Your supervising attorney wants to prepare for the meeting with Alice Bennett. To help 
the attorney, you have been asked to review the Web site for the Equal Employment 
Opportunity Commission (EEOC) (<http://www.eeoc.gov>). Write a memo summarizing 
information about sex discrimination found on the Web site.

In summarizing the material on the Web site, include the following information:

 1. A list and brief description of laws that might apply to Bennett

 2. A discussion of what constitutes sex discrimination and sexual harassment

 3. The procedures for filing a claim with the EEOC

 4. Requirements for filing a lawsuit

 5. Any other information you think is relevant

http://www.paralegal.delmar.cengage.com
http://www.eeoc.gov
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COMMENTARY—THE “WEIGH TO GO” CASE
Your law firm has recently been retained by “Weigh To Go,” a corporation that operates a 
chain of retail stores featuring high-tech exercise equipment and low calorie foods. The 
corporation was formed 10 years ago under the laws of the state of Texas and met with such 
success that it now has stores in Texas, Nevada, and Oregon. Its headquarters is in Oregon. 
Weigh To Go currently maintains a Web site advertising and selling its products online. 
Because Weigh To Go has substantial Internet sales from California residents, it plans to open 
stores in California. Weigh To Go has just learned that a few months ago another company 
started a similar business. This company calls itself “Go A Weigh” and has one store in the 
state of California. Go A Weigh is incorporated under the laws of California. Go A Weigh also 
maintains a Web site on the Internet but does not allow online purchases. Your attorney tells 
you that the firm will be filing a lawsuit based on trade name infringement and asks you to 
research the following questions. Should the complaint be filed in federal or state court, or 
does it matter? If the complaint is to be filed in federal court, which district is the proper one? 
If the complaint is to be filed in state court, which state or states could hear the case?

OBJECTIVES

Chapter 1 introduced you to the general litigation process. Choosing the proper court in 
which to initiate a lawsuit is an important step in that process. After reading this chapter, 
you should be able to:

• describe the functions of the various courts in the civil litigation process.
• describe the various courts within the federal court system.
• describe the various courts in state court systems.
• define subject matter jurisdiction.
• list the types of cases that must be brought in federal court.
• distinguish exclusive jurisdiction from concurrent jurisdiction.
• determine if a court can obtain personal jurisdiction.
• explain the relevance of long-arm statutes.
• contrast personal jurisdiction with in rem jurisdiction.
• identify how venue affects the location of the trial court.

THE COURTS AND LITIGATION
One of the first considerations in the litigation process is selection of the proper court in which 
to proceed. Choosing the proper court for any case requires an understanding of the United 
States court systems. Different court systems exist for each of the states and for the federal 
government, and each court system contains many different courts. Although these court 
systems differ from one another in many ways, they have some characteristics in common. All 
court systems have trial courts and courts of appeal or review. Many court systems have two 
levels of review courts, intermediate courts of appeals (in some jurisdictions called courts of 
appeal), and highest courts of appeal or courts of last resort (sometimes referred to as supreme 
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courts). The function of all trial courts is similar, as are the functions of courts of appeals and 
courts of last resort. The separate court systems are shown in Exhibit 2–1.

Trial Courts
The civil litigation process usually begins in a trial court where the parties to a lawsuit file their 
pleadings and present evidence to a judge or jury. Trial courts are also called lower courts. The 
primary function of a trial court in civil cases is to resolve disputes between parties by first deter-
mining the true facts and then applying appropriate legal principles. Consider the following: 
Stevens sues Jackson for injuries he received in an automobile accident, claiming Jackson was at 
fault by failing to stop at a stop sign. Jackson claims he owes Stevens nothing because Stevens 
ran the stop sign. In a jury trial, the jury determines the true facts (that is, who ran the stop 
sign). In a trial before a judge only, the judge makes the factual determinations.

Once a factual dispute has been resolved, appropriate legal principles are applied 
to those facts—principles that for the most part have been established by the legislature 
and by higher courts. In the preceding factual situation, once a trial court judge or jury 
determines that Jackson ran a stop sign, causing injuries to Stevens, the legal principles of 
negligence are applied and the court could award Stevens money damages. Because litiga-
tion usually begins in a trial court, this court is referred to as a court of original jurisdiction. 
Jurisdiction refers to the power or authority of a court to hear a particular case. A court of 
original jurisdiction is a court where the case begins and is tried.

Courts of Appeals
Courts of appeals are primarily courts of review. These courts examine the trial court 
proceedings to guarantee that the parties receive a fair trial. A case is not retried in 
an appellate court. The appellate courts review the trial court’s process by reviewing 
a written, verbatim transcript or record of the lower court proceedings. Along with 
this transcript, the attorneys for the parties (or the parties themselves if they have no 
attorney) submit briefs, written documents in which the attorneys discuss and analyze 
possible legal errors committed at trial, giving references to legal authorities in support 
of their claims. Attorneys (or, again, the parties themselves, if they are not represented) 
are also normally allowed to argue orally.
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trial court
A court where the parties to a 
lawsuit file their pleadings and 
present evidence to a judge 
or jury.

lower court
Another term for a trial court.

jurisdiction
1.  The geographical area 

within which a court (or a 
public official) has the right 
and power to operate.

2.  The persons about whom 
and the subject matters about 
which a court has the right 
and power to make decisions 
that are legally binding.

original jurisdiction
The power of a court to take 
a case, try it, and decide it 
(as opposed to appellate 
jurisdiction, the power of 
a court to hear and decide 
an appeal).

court of appeals
A court that decides appeals 
from a trial court. In most 
states it is a middle-level court 
(similar to a United States 
Court of Appeals) but in some 
states it is the highest court.

brief
A written statement prepared 
by one side in a lawsuit to 
explain its case to the judge. 
It usually contains a fact 
summary, a law summary, and 
an argument about how the 
law applies to the facts. Most 
such “briefs” are not brief.

United States Court Systems

Federal Courts
• United States Supreme Court
• United States Courts of Appeals
• United States District Courts

State Courts
• State Supreme Court
• State Appellate Courts
• State Trial Courts

EXHIBIT 2–1 United States court systems
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The appellate court’s role is to determine whether any legal errors occurred in 
the trial court and whether any legal errors resulted in an unfair trial. A legal error is 
an error in the way the law is interpreted or applied to a situation. Examples of legal 
errors include a judge’s misstating the law when instructing the jury or allowing attorneys 
to introduce evidence that is not relevant to the case or that has been improperly 
obtained. The appellate court is not allowed to substitute its judgment for that of the 
trial court when it comes to factual questions. If there is any reasonable basis for the 
factual findings, the appellate court is not empowered to reverse the decision simply 
because it does not believe the evidence. In the case of Stevens v. Jackson, described earlier, 
suppose the evidence in the case consisted of the following: Stevens, a 19-year-old 
college student, testified that Jackson ran the stop sign. Jackson, a police officer who 
was off-duty at the time of the accident, testified that Stevens ran the stop sign. There 
are no other witnesses. If the trial court found in favor of Stevens, an appellate court 
could not reverse just because an off-duty policeman seems more credible to it than a 
19-year-old college student. The trial court already resolved this factual question, and 
the appellate court is bound by it.

The appellate review is usually conducted by a three-judge panel. To prevail, a 
party must have a majority (two of the three) on her side. Because the authority of 
the courts of appeals is to review a trial court’s actions rather than to resolve factual 
disputes, courts of appeals are courts of appellate jurisdiction. They may also be 
referred to as higher courts.

Courts of Last Resort
Many court systems have two levels of courts with appellate jurisdiction, intermediate 
courts of appeals and one court of last resort. The court of last resort is often referred to as 
a supreme court. Intermediate courts of appeals and the court of last resort are primarily 
courts of appellate jurisdiction. They review the proceedings at the trial level. However, 
one basic difference exists between intermediate courts of appeal and a court of last resort. 
Generally, intermediate courts of appeal must review cases in which the parties request a 
review. In contrast, in most civil cases a court of last resort has a discretionary right to 
review the cases. In other words, this court hears only those appeals that it wants to hear. 
The parties do not have the right to have their appeal heard in that court. See Exhibit 2–2 
for a summary of the various court functions.

appellate jurisdiction
The power and authority of a 
higher court to take up cases 
that have already been in a 
lower court and the power to 
make decisions about these 
cases. The process is called 
appellate review. Also, a trial 
court may have appellate 
jurisdiction over cases from an 
administrative agency.

higher court
Court of appeals.

Trial Court

Intermediate Court of Appeals

Court of Last Resort (Supreme Court)

Evidence presented, facts determined, and 
appropriate law applied
Trial court proceedings reviewed for legal 
errors that resulted in unfair trial; review is 
usually mandatory
Discretionary review of trial court proceed-
ings and appellate court decision

EXHIBIT 2–2 Court functions

supreme court
The highest of the United 
States courts and the highest 
court of most, but not all, of 
the states.

legal error
A mistake in the way the law 
is interpreted or applied to a 
situation.



FEDERAL COURT SYSTEM
The federal court system was established by the United States Constitution, Article III, 
which created the Supreme Court and such inferior courts as Congress may establish. 
Today those inferior courts include trial courts and appellate courts. The trial courts are 
most commonly known as the United States district courts (or federal district courts), 
but also include various specialized courts such as the United States Claims Court and 
the United States Court of International Trade. The appellate courts are known as United 
States courts of appeals (or federal courts of appeals). See Exhibit 2–3.

United States District Courts
The United States and its territories are divided into 94 separate districts, each one having 
a federal district court. Some larger districts are further subdivided into divisions. Each 
state has at least one federal district court in its boundaries and, depending on population, 
a state may have more. The number of judges assigned to each district varies according 
to need. District courts are trial courts. Thus, in the Weigh To Go case mentioned in this 
chapter’s Commentary, if a lawsuit were pursued in the federal court system, it would be 
started in a district court. The complaint and answer would be filed in that court, and any 
trial would take place there.

UNITED STATES SUPREME COURT

UNITED STATES COURTS OF APPEALS
12 Regional Circuit Courts of Appeals

1 United States Court of Appeals for the Federal Circuit

TRIAL COURTS

United States District Courts
94 Judicial Districts

United States Bankruptcy Courts

United States Court of
International Trade

United States Court of
Federal Claims

EXHIBIT 2–3 United States federal courts
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Miscellaneous Federal Trial Courts
In addition to the United States district courts, the federal court system includes various 
specialized trial courts, including bankruptcy courts, the United States Court of International 
Trade, and the United States Claims Court. The bankruptcy courts are an “adjunct” to 
each district court. All bankruptcy proceedings originate there. The United States Court of 
International Trade deals with cases involving international trade and custom duties. The 
United States Claims Court handles suits against the federal government for money damages 
in numerous civil matters (except for tort claims, which must be brought in district court).

United States Courts of Appeals
The United States is divided into 12 geographic appellate circuits, or regions. These courts 
hear appeals from district courts within their boundaries. The United States courts of 
appeals are primarily courts of review, having appellate jurisdiction. These courts review 
the proceedings that took place in a district court. In addition to the courts of appeals for 
each of the 12 geographic appellate districts, a 13th federal court of appeals with national 
jurisdiction has been established. This court hears appeals in patent, copyright, and trade-
mark cases from any district court and all appeals from the United States Claims Court 
and the United States Court of International Trade. Generally, when any of the courts of 
appeals reviews a lower court decision, that decision is reviewed by a three-judge panel, and 
the majority decision prevails. However, similar to the district courts, the total number of 
justices in each appellate court varies according to need. See Exhibit 2–4 for a map showing 
the federal circuits and districts.

United States Supreme Court
The United States court system has one Supreme Court, consisting of nine Justices. The 
Court is located in Washington, D.C. and holds its sessions from October through June. 
Primarily, the Supreme Court exercises appellate jurisdiction. In most cases, the exercise of 
that appellate jurisdiction is discretionary. With limited exceptions, the Supreme Court is 
not required to hear cases in which a party requests review. In other words, the Supreme 
Court hears only those appeals that it wants to hear. In determining whether to grant 
a hearing in a case, the Court considers the importance of the decision not only to the 
aggrieved parties but also to society as a whole.

To request a hearing in the Supreme Court, a party files with the Court a document 
called a petition for a writ of certiorari. In this petition the party explains to the court 
why the case is important enough for the Supreme Court to consider. The Justices then 
consider each petition for writ of certiorari and vote on whether to grant it. In order for 
a petition to be granted, four of the nine Justices must agree. If the petition for the writ 
of certiorari is not granted, then the decision of the court of appeals stands. If a petition 
for writ of certiorari is granted, however, it does not mean that the party has won the 
case. The party has only managed to get a full hearing (review) by the Supreme Court. 
After the petition has been granted and the writ has been issued, the case proceeds much 
like an appeal in the appellate courts. The Justices consider the lower court transcripts. 
The attorneys submit legal briefs and are allowed to orally argue the case in front of the 
Court. Oral arguments before the Supreme Court, however, are very limited. By the time 

certiorari
(Latin) “To make sure.” A request 
for certiorari (or “cert.” for short) 
is like an appeal, but one that 
the higher court is not required 
to take for decision. It is literally a 
writ from the higher court asking 
the lower court for the record 
of the case. (pronunciation: 
sir-sho-rare-ee)
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a case has reached the oral argument stage, the Justices know the legal arguments for 
both sides. Thus, the oral argument stage often serves as a chance for the Justices to ask 
questions about any legal arguments they want clarified. To prevail before the Supreme 
Court, a party must have the vote of five out of the nine Justices, or a simple majority. 
(In the event that fewer than nine Justices are hearing the case, it takes a majority to win. 
Should there be a tie vote, the decision of the court of appeals stands.) See Exhibit 2–5 
for an outline of the hearing process.

The power of review by the Supreme Court differs from that of the federal courts 
of appeals in another way. Normally the federal courts of appeals hear appeals from cases 
tried in federal district courts. The Supreme Court, however, can and does review cases 
originally tried in state courts, as long as some federal or constitutional issue exists. Again, 
there is usually no right to have such cases heard by the Supreme Court. As with appeals 
from federal court, Supreme Court review of state cases is discretionary.

NJ

DC Circuit

FED Circuit

EXHIBIT 2–4 Circuit and district boundaries of the federal court system
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Although the Supreme Court is primarily a court of review, in certain cases it has 
original jurisdiction. Article III, Section 2 of the United States Constitution provides:

In all cases affecting ambassadors, other public ministers and consuls, and those in which a state 

shall be a party, the Supreme Court shall have original jurisdiction. In all other cases before 

mentioned (Art. III, § 2.1) the Supreme Court shall have appellate jurisdiction, both as to law 

and fact, with such exception, and under such regulations as the Congress shall make.

STATE COURT SYSTEMS
Each state has a court system established pursuant to the laws of the state. For the most 
part the individual states pattern their court structures after the federal system. All states 
have trial courts and some sort of appellate, or review, courts. Most states also have a state 
supreme court or a court of last resort. The role of each of these courts is comparable to 
their equivalents in the federal system. The names, however, differ from state to state. For 
example, general trial courts in California are called superior courts. In New York, trial 
courts are called supreme courts. In other states, trial courts are known as circuit courts, 
city courts, county courts, surrogate courts, and courts of common pleas. Many states have 
additional specialty trial courts such as probate court, juvenile court, and family court. In 
some states trial courts are broken down into different levels.

In addition, many state court systems today have a small claims court (the people’s court). 
In these courts, parties who are suing for small amounts of money go through a simplified 
litigation process. Attorneys are usually not involved, and all pleadings are extremely simple. 
These courts are intended to afford speedy legal relief in small cases where normal litigation 
costs would preclude other actions.

JURISDICTION
Before filing a lawsuit, an attorney must decide which of the many courts is the proper one 
for that lawsuit. This is a question of jurisdiction. Jurisdiction is the power or authority that 
a court has to hear a particular case.

In many cases the question of jurisdiction is a relatively simple one to answer. If a lawsuit 
arises under a state law and all of the parties are residents of that state, then jurisdiction is 
in the state courts. If a lawsuit arises under a federal law and all parties are residents of the 
same state, then jurisdiction is usually in the federal court located in the state of residence of 
the parties. However, in some instances jurisdiction becomes an extremely complicated issue. 

Party files petition for
writ of certiorari 

Supreme Court grants petition
if four Justices agree

 If petition granted, lower court
transcripts are sent to Supreme Court

Attorneys argue orally
before the Court 

Attorneys for all parties
file legal briefs 

Supreme Court decides the
case by a majority vote

EXHIBIT 2–5 Hearing process for Supreme Court
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Where parties are not residents of the same state or where one party, especially a business, 
has a presence in several states, determining proper jurisdiction is more involved. The use of 
the Internet by businesses raises several jurisdiction questions. In many cases several different 
state or federal courts all have jurisdiction. The ultimate determination of which court hears 
a case is often based on practical rather than legal reasons. Location, judges’ reputations, and 
the characteristics of the local community are often influencing factors in choosing a particular 
jurisdiction, assuming, of course, that the court meets the legal requirements for jurisdiction.

A court meets the legal requirements for jurisdiction if

 1. it has subject matter jurisdiction and

 2. it has personal jurisdiction, in rem jurisdiction or quasi in rem jurisdiction.

Subject matter jurisdiction refers to jurisdiction or authority to hear the type of case before 
the court, whereas personal jurisdiction (sometimes called in personam jurisdiction) refers to 
authority or power over the parties, especially the defendant. 

A court must always have subject matter jurisdiction. At times, however, a court 
hears a case without personal jurisdiction if it has in rem jurisdiction or quasi in rem 
jurisdiction. In rem jurisdiction means that property that is the subject of a lawsuit is 
located within the state. Quasi in rem jurisdiction sometimes exists when the defendant 
owns any property that is located within the state, even though that property is not the 
subject of the lawsuit. However, any judgment must be satisfied or collected from that 
property. To decide a case, a court must have subject matter and either personal jurisdic-
tion, in rem jurisdiction, or quasi in rem jurisdiction (see Exhibit 2–6).

Subject Matter Jurisdiction
Subject matter jurisdiction determines whether a court has the power to hear a particular type 
of case. For example, consider the Weigh To Go case. The plaintiff must file this lawsuit in a 
trial court that has the power to hear a case based on trade name infringement. This lawsuit 
could not be filed in a court that was authorized to hear only juvenile matters. Nor could it 
be filed in an appellate court, which does not have the power to try any cases. If a court does 
not have proper subject matter jurisdiction any judgment rendered by the court is void. A void 
judgment is not enforceable and can be challenged at any time.

Because different court systems exist (federal and state), an individual initiating a lawsuit 
must first choose the proper court system. This is not a matter within the sole discretion 

COURT JURISDICTION

Subject Matter
(Type of Case)

Personal (The Defendant)
In Rem or Quasi in Rem 
(The Defendant’s Property)

and

EXHIBIT 2–6 Jurisdiction

subject matter 
jurisdiction
The authority that a court has to 
hear a particular type of case.

personal jurisdiction
The power or authority of the 
court to make a ruling affecting 
the parties before the court.

in rem jurisdiction
The authority of a court to hear 
a case based on the fact that 
property, which is the subject 
of a lawsuit, is located within 
the state in which the court is 
situated.

quasi in rem jurisdiction
Authority of a court to hear a 
case based on the fact that the 
defendant owns property that 
is located within the state, even 
though that property is not the 
subject of the lawsuit.
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of the plaintiff. Various laws dictate the kinds of cases that can be brought in federal courts 
and the kinds that can be brought in state courts.

Subject Matter Jurisdiction of the Federal Courts The federal courts have limited 
subject matter jurisdiction. They hear cases only when the Constitution, treaties, or some 
federal law specifically confers jurisdiction on those courts. Generally, in criminal cases the 
federal courts have jurisdiction when the offense is a crime under federal law. In civil cases, 
the federal courts have subject matter jurisdiction in the following circumstances:

 1. the case involves a constitutional issue

 2. the case involves a treaty

 3. the case involves a federal law, such as those that regulate bankruptcy, patent and copyright, 
discrimination, or maritime issues

 4. the United States government is a plaintiff or defendant in the lawsuit

 5. the plaintiff and defendant are not citizens of the same state (diversity of citizenship)

Diversity of Citizenship Federal courts have subject matter jurisdiction if diversity of 
citizenship exists (28 U.S.C. §1332). Jurisdiction based on diversity of citizenship has two 
requirements:

 1. the plaintiff and defendant are not residents of the same state, and

 2. if the case is a claim for money damages, the damages claimed must exceed $75,000.

Most cases require complete diversity before the federal court can hear a case. This 
means that no plaintiff and no defendant can be citizens of the same state. Diversity also 
exists when a dispute is between citizens of a state and citizens or subjects of a foreign state. 
For examples of how diversity is determined, see Exhibit 2–7. Complete diversity is not 
required for special cases such as class actions or mass torts. In these instances several special 
rules apply and the United States Code should always be checked (28 U.S.C. § 1332).

One question that sometimes arises in connection with the monetary limit required 
for diversity jurisdiction is whether several small claims can be aggregated to achieve the 
minimum requirement. Unfortunately, the answer to this question is not a simple one and 
depends on the nature of the claims to be aggregated. In general, however, claims cannot 
be added together to meet the $75,000 requirement if the claims are separate and distinct. 
For example, if several people are injured in an automobile accident and individually each 
claim is under $75,000, but added together they exceed that amount, the federal court 
would not have diversity jurisdiction. Each person has a separate and distinct claim, even 
though they are related, and even though they could join in the same lawsuit.

When plaintiffs and defendants in a case are individuals, state citizenship is normally 
determined by the individuals’ primary residence. In contrast, corporate parties are considered 
citizens of both the state in which they are incorporated and the state in which they maintain 
their principal place of business. Corporations may thus be citizens of more than one state. For 
example, consider the case of Tech, Inc., a corporation that was incorporated in the state of 
Delaware but maintains its headquarters and principal business in Silicon Valley (California). 
Tech, Inc. would be considered a citizen of both Delaware and California. If Tech, Inc. were 
involved in a lawsuit against a party who was a citizen of Delaware or of California, diversity 
of citizenship would not exist.

diversity of citizenship
The situation that occurs when 
persons on one side of a case 
in federal court come from a 
different state than persons 
on the other side. Complete 
diversity (all of the plaintiffs are 
from a different state than all 
of the defendants) allows the 
court to accept and decide 
the case based on the court’s 
diversity jurisdiction, provided 
that certain other criteria are 
met. Diversity of citizenship 
also applies to suits between 
citizens and foreign nationals.
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Recall the automobile accident case of Stevens v. Jackson described earlier in this chapter. 
Assume the following situations at the time of the accident and assume that in all cases 
the amount of damages exceeds $75,000:

 1. Stevens is a citizen of Oklahoma and Jackson is a citizen of Alabama, visiting a 
friend in Oklahoma.

   Complete Diversity Exists

Stevens    v.     Jackson
(citizen of Oklahoma)   (citizen of Alabama)

 2. Stevens is a citizen of Oklahoma and has a passenger, Deese, also a citizen of 
Oklahoma. Jackson is a citizen of Alabama.

   Complete Diversity Exists

Stevens and Deese   v.     Jackson
(both citizens of Oklahoma)  (citizen of Alabama)

 3. Stevens is a citizen of Oklahoma and Jackson is a citizen of Alabama driving 
a vehicle owned by his friend, Pearlman, a citizen of Oklahoma.

   Complete Diversity Does Not Exist

Stevens   v.  Jackson     and Pearlman
(citizen of Oklahoma)   (citizen of Alabama) (citizen of Oklahoma)

EXHIBIT 2–7 Determining diversity of citizenship

Choice of Law When a federal court exercises jurisdiction based on diversity of citizenship, 
the substantive law controlling the dispute is not found in federal law. If it were, subject matter 
jurisdiction would be based on that federal law rather than on the diversity of citizenship. 
When hearing a diversity case, therefore, the federal court must apply some state law to the 
substantive issues in the case. Usually the federal court applies the substantive law of the state 
in which the federal court is situated. For example, if a product liability case is filed in a federal 
court in Ohio because defendant is a citizen of Ohio and plaintiff is a citizen of New York, 
the federal court would probably apply the product liability law of Ohio (although in some 
instances another state law might apply).

Exclusive versus Concurrent Jurisdiction Even if the federal courts have subject 
matter jurisdiction, sometimes the state court also has jurisdiction. Subject matter jurisdiction 
of the federal courts can be either exclusive or concurrent. Exclusive jurisdiction means that 
the action must be brought in federal court. Concurrent jurisdiction means that it can be 
brought either in federal court or in state court. Under federal law, certain subject matters must 
be handled in federal court. Examples of federal court exclusive jurisdiction include maritime 
cases, patent cases, and bankruptcy cases. However, other subject matters, such as employment 
discrimination or civil rights violations, can be litigated in either federal or state court. When 
federal jurisdiction is based on diversity of citizenship, jurisdiction is almost always concurrent 
with a state. For example, consider the Weigh To Go case described in the Commentary to this 
chapter. The facts indicate that this is a case of concurrent jurisdiction. (See Exhibit 2–8.)

exclusive jurisdiction 
(exclusive)
If a court has exclusive 
jurisdiction over a subject, 
no other court in the area 
can decide a lawsuit on that 
subject.

concurrent jurisdiction 
(concurrent)
“Running together,” or having 
the same authority at the same 
time. For example, courts have 
concurrent jurisdiction when 
each one has the power to 
deal with the same case.
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Removal to Federal Court In cases where concurrent jurisdiction exists, the plaintiff 
makes the initial determination regarding the court. However, if the plaintiff chooses to 
file in a state court, in most cases the defendant has the right to have the case transferred 
or removed to the federal court. The defendant accomplishes this by following the require-
ments described in the United States Code (28 U.S.C. §1446). After the plaintiff files a 
complaint in state court, removal occurs as follows:

 1. Within 30 days of service or receipt of papers, the defendant files in federal court the 
following:

  a. a notice of removal (a document requesting that the case be transferred to the 
federal court) and

  b. copies of all process, pleadings, and orders that she has received.

 2. The defendant files these documents in the federal district and division located in the 
state where the plaintiff originally filed the complaint.

 3. The defendant gives written notice to all adverse parties and the clerk of state court 
that notice of removal has been filed.

CONCURRENT JURISDICTION

State Court Has Jurisdiction:

1. California statutory and case law provides protection to a trade name. This gives 
California subject matter jurisdiction.

 2. Defendant Go A Weigh is a citizen of California. This gives California state court 
personal jurisdiction.

 3. Since both subject matter and personal jurisdiction exist, state court in California 
has jurisdiction to hear case.

Federal Court Has Jurisdiction:

 1. Plaintiff Weigh To Go is a citizen of Texas (state of incorporation) and Oregon 
(principal place of business). Defendant is a citizen of California. Diversity of 
citizenship exists, giving the federal court subject matter jurisdiction (assuming 
that damage minimums are requested). (Even though plaintiff does some business 
in California, California is not the place of incorporation or the principal place of 
business. Thus, plaintiff is not a citizen of California and diversity exists.)

 2. Since the defendant is a citizen of California, the federal court in California has 
personal jurisdiction.

 3. Since both subject matter and personal jurisdiction exist, the federal court located 
in California has jurisdiction to hear the case.

Conclusion

 1. This is a case of concurrent jurisdiction. The plaintiff initially chooses the court. 
If the plaintiff chooses to file in state court, the defendant can remove the case to 
federal court. If the plaintiff files in federal court, the case remains there.

EXHIBIT 2–8 Concurrent jurisdiction for Weigh To Go v. Go A Weigh

removal
The transfer of a case from 
one court to another (most 
commonly, from a state to a 
federal court, often for civil 
rights reasons).
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To the Honorable Judges of the United States District Court for the Northern District 
of California:

Defendants, Go A Weigh, a corporation, through its attorney, respectfully shows the court:

 1. The above-entitled action was commenced in the Superior Court of the State of 
California, County of San Francisco, on January 10, _____, and is now pending in 
that court.

 2. The above-mentioned action is a civil action for damages and injunctive 
relief based on alleged infringement of the trade name laws of the State 
of California.

 3. All defendants that are required to join in this notice have joined.
 4. The action is one of which the United States District Courts are given original 

jurisdiction under 28 USC § 1332 by reason of the diversity of citizenship of 
the parties.

 5. The amount in controversy in the action, exclusive of interest and costs, exceeds 
$75,000.

 6. A copy of the complaint was served on defendant at San Francisco, County of 
San Francisco, State of California, on January 3, _____.

 7. Thirty days have not yet expired since the action thereby became removable to 
this court.

 8. At the time of the commencement of this action, plaintiff was and now 
is a citizen of the State of Texas; at the time of the commencement of 
this action, defendants and each of them were and now are citizens and 
residents of the State of California.

 9. Copies of all pleadings, process, and orders, served on petitioner in this action are 
attached and marked Exhibit A.

 10. Defendants present and file with this notice a bond with a good and sufficient 
surety, as required by law, conditioned that defendants will pay all costs and 
disbursements incurred by reason of these removal proceedings, should it be 
determined that this action was not removable or was improperly removed.

Wherefore, defendants request that the above-entitled action be removed from 
the Superior Court of the State of California to the United States District Court for the 
Northern District of California.

Date: January 10, _____    Respectfully Submitted,

        ______________________________

        Roberta Rios,
        Attorney for Defendant

EXHIBIT 2–9 Notice of removal

See Exhibit 2–9 for an example of a notice of removal.
Concurrent jurisdiction can also exist between two or more states. That is, where a case 

belongs in a state court system, more than one state may have subject matter jurisdiction. This 
would be determined by the facts of the case and the appropriate state laws.
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Supplemental Jurisdiction Even if a matter is not normally within the subject matter 
jurisdiction of the federal courts, it may still be heard in federal court if it is in conjunction with 
a case that is within the subject matter jurisdiction of the court. This is known as supplemental 
jurisdiction. This is also known as pendent or ancillary jurisdiction. For instance, Wilson works 
for Chipp Inc. as an electrical engineer. In the course of his employment Wilson designs certain 
products, which are patented. Pursuant to a written agreement, the patent belongs to Chipp 
Inc. because it was developed as part of Wilson’s job. Wilson leaves Chipp Inc. and starts his 
own company, manufacturing products that he designed at Chipp and for which Chipp holds 
the patent. This action on Wilson’s part violates his written contract with Chipp as well as 
Chipp’s patents on the products. Chipp Inc. wishes to sue Wilson for breach of contract as well 
as patent infringement. A lawsuit for breach of an employment contract would not normally be 
within federal court subject matter unless the case involved diversity of citizenship. However, in 
this case, if a breach of contract action was brought along with an action based on the patent 
infringement, the federal court could hear the matter because of pendent jurisdiction. Because 
the federal court has jurisdiction over the patent case, it can also exercise jurisdiction over the 
related action based on breach of contract.

Subject Matter Jurisdiction in the State Courts Except for cases that must be brought 
in federal court, each state has the right to determine the subject matter jurisdiction of the 
courts within that state. Subject matter jurisdiction of state courts is usually determined by 
the laws of the state. If a dispute arises under those laws, the state courts generally have subject 
matter jurisdiction. Sometimes, a state court has subject matter jurisdiction over disputes arising 
under federal law. This is because the federal law allows it. See Exhibit 2–10 for examples of 
types of cases within the subject matter jurisdiction of the federal and state courts.

supplemental jurisdiction
A federal court’s right to decide 
a claim based on a nonfederal 
issue if this claim depends on 
the same set of facts as does a 
federal claim in the case before 
the court.

FEDERAL COURT

Cases involving federal laws

 • civil rights
 • discrimination
 • social security
 • broadcasting

Cases against the United States
government

Intellectual property cases such as
patent and copyright disputes

Corporate securities cases

Admiralty cases (cases arising on the 
high seas)

Cases involving rights under treaties

Disputes between states

EXHIBIT 2–10 Examples of subject matter jurisdiction: federal versus state

STATE COURT

Cases involving state constitutional 
or state law issues

Most personal injury cases

 • automobile accidents
 • medical and other malpractice
 • product liability

Real property disputes

Landlord/tenant disputes

Contract disputes

Business disputes

Family law cases

Probate matters

FEDERAL OR STATE COURT

State law disputes where diversity of 
citizenship exists

Certain civil rights cases

Federal constitutional issues

Cases involving certain federal laws
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United States Constitution
Treaties
Federal Laws
Diversity of Citizenship
United States Government a Party

STATE
(Most Other Cases)

FEDERAL

SUBJECT MATTER
JURISDICTION

EXHIBIT 2–11 Subject matter jurisdiction

State court systems often have more than one level of trial court. Subject matter juris-
diction requires that a case be filed in the correct court. States usually have at least one trial 
court that has general jurisdiction in civil cases; that is, the power to hear any kind of 
case except those that must be brought in federal court. These are often known as county 
courts, circuit courts, superior courts, and courts of common pleas. However, unlike the 
federal system, where there is only one level of trial court, many states have created special 
trial courts that have limited subject matter jurisdiction. A court of limited jurisdiction 
has authority to hear only certain kinds of cases. For example, some courts have authority 
to hear limited types of cases, such as juvenile proceedings or family law matters; some 
courts with limited jurisdiction are only empowered to hear cases in which the amount of 
money in dispute is a limited amount. These courts are often known as municipal courts, 
district courts, or justice courts. See Exhibit 2–11 and Exhibit 2–12.

Original Jurisdiction Determining whether a case belongs in federal court or state court 
is only one part of subject matter jurisdiction. After deciding which court system, federal or 
state, has subject matter jurisdiction, a party must file her lawsuit in the proper court within 
that system. All cases must be filed in a court that has original jurisdiction. Original jurisdiction 
is the power to first hear and resolve the dispute. In most civil cases, the court of original 
jurisdiction is the trial court (the federal district court or its state counterpart).

Appellate Jurisdiction Appellate jurisdiction is the power of a court to review the 
decision of a court of original jurisdiction. In exercising appellate jurisdiction, a reviewing 
court has the power to affirm the decision (uphold the lower court), reverse the decision 
(change the lower court’s decision), or reverse and remand the case (change the lower 
court’s decision and send it back to the trial court to be retried). Appellate jurisdiction does 
not give a reviewing court power to retry a case. Generally the courts of appeals do not 
listen to witnesses, nor do they consider evidence that was not introduced in the trial court. 

general jurisdiction
The power of a court to hear 
and decide any of a wide range 
of cases that arise within its 
geographic area.

limited jurisdiction
Authority to hear only certain 
kinds of cases.

affirm
1.  Make firm; repeat 

agreement; confirm. 
2.  When a higher court 

declares that a lower court’s 
action was valid and right, it 
“affirms” the decision.

reverse
Set aside. For example, when a 
higher court reverses a lower 
court on appeal, it sets aside 
the judgment of the lower 
court and either substitutes its 
own judgment for it or sends 
the case back to the lower 
court with instructions on what 
to do with it.

remand
Send back. For example, a 
higher court may remand 
(send back) a case to the lower 
court, directing the lower court 
to take some action.
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Appellate jurisdiction lies in the federal and state courts of appeals, state supreme courts 
(sometimes referred to as courts of last resort), and the United States Supreme Court.

Challenging Subject Matter Jurisdiction A court that lacks subject matter jurisdiction 
has no power to decide a case. If it attempts to do so, that judgment is void and can be chal-
lenged at any time. Subject matter jurisdiction can be challenged in different ways, depending 
on where the lawsuit is filed. One common way to attack subject matter jurisdiction is by 
filing a motion to dismiss the case.

Personal Jurisdiction
In addition to having jurisdiction over the subject matter of the case, a court must also have 
jurisdiction over the parties. This authority, known as personal jurisdiction, means that the court 
has the power to render a judgment that affects the rights of the parties before the court.

Jurisdiction over Plaintiff Personal jurisdiction over the plaintiff seldom, if ever, presents 
any legal problems. The plaintiffs always file the lawsuit and select the trial court. Therefore, 
they cannot complain that the court has no power over them. Having asked the court to make a 
decision concerning their rights, plaintiffs have no basis to challenge the court’s right to do so.

Jurisdiction over Defendant Personal jurisdiction over the defendant exists when a 
court has the power to render a judgment that affects the rights of the defendant and when 
the defendant has been given proper notice of the lawsuit (that is, proper ser vice of process). 
Because the defendant does not normally choose to be sued in a particular court, jurisdiction 
over the person of the defendant must be determined by other factors. Assuming that proper 
notice of the lawsuit is given, all state courts have personal jurisdiction over those who reside 
within the territorial limits of the court. According to Rule 4 of the Federal Rules of Civil 
Procedure, the federal courts have personal jurisdiction over residents of the state in which 

ANALYZING A CASE FOR SUBJECT MATTER JURISDICTION

 1. Since federal courts have specific limited jurisdiction, analyze your case to 
see if it fits into any of the categories of federal court power:

   a. Is this a dispute that arises under the United States Constitution?
  b. Is this a dispute involving a treaty?
   c.  Is this a dispute where a specific federal law confers jurisdiction on federal courts?
  d. Does diversity of citizenship exist between the parties?
     1)  Is there complete diversity so that no plaintiff and no defendant are citizens 

of the same state?
     2) Does the amount of the dispute exceed $75,000?
 2. If there is a basis for federal court jurisdiction, is that jurisdiction exclusive or 

concurrent?
   a.  If federal court jurisdiction is concurrent with state court jurisdiction, do you 

want to file in federal court or state court?
 3. If there is no basis for federal court jurisdiction, or if jurisdiction is concurrent, 

which state court has jurisdiction?

EXHIBIT 2–12 Analyzing subject matter jurisdiction
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the federal district court is located. Rule 4 also sets out various circumstances under which a 
federal district court may acquire personal jurisdiction over a defendant who does not reside 
within the state in which the court is located. Primarily, the rule provides that if the state 
court is authorized to exercise personal jurisdiction over a nonresident, then the federal court 
is likewise authorized. If a defendant is not subject to the jurisdiction of any single state, 
jurisdiction in the federal courts is also proper if consistent with the Constitution and the 
claim arises under federal law.

THE COMPUTERIZED LAW FIRM
Legal Research: The Internet

SCENARIO
Your supervising attorney, whose office is located in 
Texas, is anxious to file suit against Go A Weigh and has 
already determined that because of personal jurisdiction 
requirements the action must be maintained in California. 
Your attorney is also fairly certain that this case could be 
brought in federal court, under federal trademark laws. 
However, the attorney thinks that the case could also be 
brought in the state court of California under the laws of 
that state. Although your attorney is generally familiar 
with practice in the federal court, she knows nothing 
about practice within the state of California. She would 
like to be able to compare the substantive law and the 
procedures of the two jurisdictions before making any 
final decisions. The attorney has a meeting with the client 
tomorrow morning and would like to discuss the options 
with the client.

Your attorney asks you to research the California sub-
stantive law regarding infringement of trade names, along 
with the rules of procedure for that state. She tells you that if 
the matter is filed in state court it would be in San Francisco. 
She asks you to try to find out about the local rules of court 
for that area. The attorney needs this information by tomorrow 
morning. It is now late in the afternoon.

PROBLEM
Your law office has numerous resource materials for practice 
in the federal courts and for practice in your state, but has 
nothing for the substantive laws or rules of procedures for 
the courts of other states. Your local law library does have 
out-of-state materials, but is located several miles away, 
has very limited parking, and closes at 6 p.m. How can you 
research this case within your time frame?

SOLUTION
Most law firms maintain law libraries containing statutory 
and case materials from their own state. However, gener-
ally there is little need for out-of-state references. Today, 
through the Internet, lawyers and paralegals can access 
several databases containing extensive federal, state, and 
international legal resources. The most popular legal data-
bases are Westlaw and LEXIS, which are fee-based. Attorneys 
must pay to use the service. These services can be accessed 
through the Internet at <http://www.westlaw.com> and 
<http://www.lexis.com>. These services provide access to 
state and federal case law, and statutory law, as well as many 
secondary sources. They also contain public records such as 
corporate and real estate filings.

Other databases are available for free on the Internet. 
For example, on the Internet you can find most United 
States Supreme Court cases, many federal appellate court 
cases, many state court cases, the United States Codes, 
and the codes of many states. You can also find the local 
rules of court for a number of individual courts.

Two popular Internet sites for extensive legal materi-
als are:

<http://www.findlaw.com>

<http://www.law.cornell.edu>

Although the Internet contains a great deal of free 
legal information, most legal researchers find that using 
fee-based services is often easier and more efficient than 
the Internet, especially for difficult legal questions.

Whether one uses a fee-based service or the Internet, 
computerized research offers many advantages. The 
research can be done in the researcher’s office or from a 
home computer, and it can be done at any time.

THE COMPUTERIZED LAW FIRM
Legal Research: The Internet

http://www.westlaw.com
http://www.lexis.com
http://www.findlaw.com
http://www.law.cornell.edu
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No court has unlimited rights to exercise personal jurisdiction over nonresidents. Such 
a result would be basically unfair. For example, consider the Weigh To Go case described in 
the Commentary. Weigh To Go wishes to sue Go A Weigh for using a deceptively similar 
name. Go A Weigh is incorporated in the state of California and does all of its business in 
that state. The plaintiff, however, is incorporated in the state of Texas. Should the plaintiff 
be allowed to file this action in a court in Texas, thus requiring that the California corpo-
ration appear in a Texas court to defend itself? Does a Texas court have power to render a 
judgment against a defendant that is incorporated in and does business only in California? 
(Note that when analyzing a case for personal jurisdiction, we talk about states in which 
a person or business is doing business not where it is considered to be a citizen. As long 
as a court has subject matter jurisdiction, courts can exercise personal jurisdiction over 
nonresidents as long as the defendant has sufficient contacts with the state in which the 
court is located.)

Whether a court has jurisdiction over a nonresident defendant depends on two factors. 
First, the exercise of jurisdiction must be in accordance with the Fourteenth Amendment to 
the United States Constitution. Second, the exercise of jurisdiction must be in accordance 
with state law.

Constitutional Limitations The Fourteenth Amendment to the United States Constitution 
requires that “due process of law” must be followed in civil as well as criminal cases. In the lead-
ing case of International Shoe Co. v. Washington, on page 45, the United States Supreme Court 
held that a state cannot exercise personal jurisdiction over a nonresident defendant unless that 
defendant has sufficient contacts with the state to satisfy “traditional notions of fair play and 
substantial justice.” The first factor a court often examines is whether a nonresident defendant 
(either an individual or a business entity) is doing business within the state. Courts can usu-
ally exercise personal jurisdiction over a nonresident defendant if that person or entity is doing 
business within the state and therefore has the opportunity to avail itself of the state’s laws and 
state’s courts. The courts refer to this as “purposeful availment.” However, it is not necessary 
that a defendant is actually conducting an ongoing business within the state. Constitutional 
requirements are often satisfied with less. Circumstances in which personal jurisdiction has been 
found to exist include the following:

 1. doing an act in the state that causes injury

 2. causing an effect in the state by an act done elsewhere

 3. entering into a contract within the state

 4. ownership, use, or possession of a thing in the state

On the other hand, personal jurisdiction has been found to be lacking where defendants, 
an automobile wholesaler and a retailer, sold an automobile in New York. The buyers, claiming 
that the automobile was defective, sued the defendants in Oklahoma where they suffered an 
accident. Defendants had no other connection to Oklahoma.

In a series of recent cases, courts have been asked to determine questions of personal 
jurisdiction of parties who maintain Web sites for their businesses. In general, courts seem 
to find personal jurisdiction where there is some possibility of “interaction” with those 
visiting the Web site. That is, if a customer can order products through the site, personal 
jurisdiction probably exists. If the site is informational only, then personal jurisdiction 
probably will not exist.
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continued

Mr. Chief Justice STONE delivered the opinion
of the court.

The question for decision [is] whether, within the limitations 
of the due process clause of the Fourteenth Amendment, 
appellant, a Delaware corporation, has by its activities in the 
State of Washington rendered itself amenable to proceedings 
in the courts of that state. . . . 

The facts as found by the appeal tribunal and accept-
ed by the state Superior Court and Supreme Court, are not 
in dispute. Appellant is a Delaware corporation, having 
its principal place of business in St. Louis, Missouri, and is 
engaged in the manufacture and sale of shoes and other 
footwear. It maintains places of business in several states, 
other than Washington, at which its manufacturing is 
carried on and from which its merchandise is distributed 
interstate through several sales units or branches located 
outside the State of Washington.

Appellant has no office in Washington and makes no 
contracts either for sale or purchase of merchandise there. It 
maintains no stock of merchandise in that state and makes 
there no deliveries of goods in intrastate commerce. During 
the years from 1937 to 1940, now in question, appellant 
employed 11 to 13 salesmen under direct supervision and 
control of sales managers located in St. Louis. These salesmen 
resided in Washington; their principal activities were confined 
to that state; and they were compensated by commissions 
based upon the amount of their sales. The commissions for 
each year totaled more than $31,000. Appellant supplies its 
salesmen with a line of samples, each consisting of one shoe 
of a pair, which they display to prospective purchasers. On 
occasion they rent permanent sample rooms, for exhibiting 
samples, in business buildings, or rent rooms in hotels or 
business buildings temporarily for that purpose. The cost 
of such rentals is reimbursed by appellant.

The authority of the salesmen is limited to exhibiting 
their samples and soliciting orders from prospective buyers, 
at prices and on terms fixed by appellant. The salesmen trans-
mit the orders to appellant’s office in St. Louis for acceptance 
or rejection, and when accepted the merchandise for filling 
the orders is shipped f.o.b. from points outside Washington to 
the purchasers within the state. All the merchandise shipped 
into Washington is invoiced at the place of shipment from 
which collections are made. No salesman has authority to 
enter into contracts or to make collections.

The Supreme Court of Washington was of the opinion 
that the regular and systematic solicitation of orders in the 
state by appellant’s salesmen, resulting in a continuous flow 
of appellant’s product into the state, was sufficient to con-
stitute doing business in the state so as to make appellant 
amenable to suit in its courts.

...
Appellant insists that its activities within the state 

were not sufficient to manifest its “presence” there and that 
in its absence the state courts were without jurisdiction, 
that consequently it was a denial of due process for the 
state to subject appellant to suit. It refers to those cases 
in which it was said that the mere solicitation of orders 
for the purchase of goods within a state, to be accepted 
without the state and filled by shipment of the purchased 
goods interstate, does not render the corporation seller 
amenable to suit within the state.

...
Due process requires only that in order to subject a defen-

dant to a judgment in personam, if he be not present within 
the territory of the forum, he have certain minimum contacts 
with it such that the maintenance of the suit does not offend 
“traditional notions of fair play and substantial justice.”

Since the corporate personality is a fiction, although a 
fiction intended to be acted upon as though it were a fact, 
it is clear that unlike an individual its “presence” without, 
as well as within, the state of its origin can be manifested 
only by activities carried on in its behalf by those who are 
authorized to act for it. For the terms “present” or “pres-
ence” are used merely to symbolize those activities of the 
corporation’s agent within the state which courts will deem 
to be sufficient to satisfy the demands of due process. Those 
demands may be met by such contacts of the corporation 
with the state of the forum as make it reasonable, in the 
context of our federal system of government, to require the 
corporation to defend the particular suit which is brought 
there. An “estimate of the inconveniences” which would 
result to the corporation from a trial away from its “home” 
or principal place of business is relevant in this connection. 
“Presence” in the state in this sense has never been doubted 
when the activities of the corporation there have not only 

INTERNATIONAL SHOE CO. v. WASHINGTON
326 U.S. 310 (1945)

C A S E
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been continuous and systematic, but also give rise to the 
liabilities sued on, even though no consent to be sued or 
authorization to an agent to accept service of process has 
been given. Conversely it has been generally recognized 
that the casual presence of the corporate agent or even his 
conduct of single or isolated items of activities in a state in 
the corporation’s behalf are not enough to subject it to suit 
on causes of action unconnected with the activities there. 
To require the corporation in such circumstances to defend 
the suit away from its home or other jurisdiction where it 
carries on more substantial activities has been thought to 
lay too great and unreasonable a burden on the corporation 
to comport with due process. While it has been held in cases 
on which appellant relies that continuous activity of some 
sorts within a state is not enough to support the demand 
that the corporation be amenable to suits unrelated to that 
activity, there have been instances in which the continuous 
corporate operations within a state were thought so sub-
stantial and of such a nature as to justify suit against it on 
causes of action arising from dealings entirely distinct from 
those activities.

...
It is evident that the criteria by which we mark the 

boundary line between those activities which justify 
the subjection of a corporation to suit, and those which 
do not, cannot be simply mechanical or quantitative. 
The test is not merely, as has sometimes been suggested, 
whether the activity, which the corporation has seen fit 
to procure through its agents in another state, is a little 
more or a little less. Whether due process is satisfied must 
depend rather upon the quality and nature of the activity 
in relation to the fair and orderly administration of the 
laws which it was the purpose of the due process clause 
to insure. That clause does not contemplate that a state 
may make binding a judgment in personam against an 
individual or corporate defendant with which the state 
has no contacts, ties, or relations. But to the extent that a 

corporation exercises the privilege of conducting activi-
ties within a state, it enjoys the benefits and protection of 
the laws of that state. The exercise of that privilege may 
give rise to obligations; and, so far as those obligations 
arise out of or are connected with the activities within 
the state, a procedure which requires the corporation to 
respond to a suit brought to enforce them can, in most 
instances, hardly be said to be undue. Applying these 
standards, the activities carried on in behalf of appellant 
in the State of Washington were neither irregular nor 
casual. They were systematic and continuous throughout 
the years in question. They resulted in a large volume 
of interstate business, in the course of which appellant 
received the benefits and protection of the laws of the 
state, including the right to resort to the courts for the 
enforcement of its rights. The obligation which is here 
sued upon arose out of these very activities. It is evident 
that these operations establish sufficient contacts or ties 
with the state of the forum to make it reasonable and 
just according to our traditional conception of fair play 
and substantial justice to permit the state to enforce the 
obligations which appellant has incurred there. Hence 
we cannot say that the maintenance of the present suit 
in the State of Washington involves an unreasonable or 
undue procedure.

We are likewise unable to conclude that the service of 
the process within the state upon an agent whose activities 
establish appellant’s “presence” there was not sufficient 
notice of the suit, or that the suit was so unrelated to those 
activities as to make the agent an inappropriate vehicle for 
communicating the notice. It is enough that appellant has 
established such contacts with the state that the particular 
form of substituted service adopted there gives reasonable 
assurance that the notice will be actual. Nor can we say 
that the mailing of the notice of suit to appellant by regis-
tered mail at its home office was not reasonably calculated 
to apprise appellant of the suit.

AFFIRMED.

State Long-Arm Statutes Even though the exercise of jurisdiction may be constitutionally 
permissible, it must also be allowed by the laws of the state in question. State laws describing the 
circumstances under which the state may exercise jurisdiction over nonresident defendants are 
known as long-arm statutes. The following is an example of a long-arm statute:

Any person . . . whether or not a citizen or resident of this state, who in person or through 

an agent does any of the following enumerated acts, submits himself, and if an individual, his 

personal representative, to the jurisdiction of the courts of this state as to any claim arising out 

of or related to:
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 1. the transaction of any business within this state;

 2. contracting to supply services or goods in this state;

 3. the causing of any injury within this state whether tortious or by breach of warranty;

 4. the ownership, use, or possession of any real estate situated in this state;

 5. contracting to insure any person, property, or risk located within this state at the time 

of contracting. . . .

Utah Code Ann. § 78-27-24 

Waiver by Appearance As mentioned, if a court lacks subject matter jurisdiction, any 
judgment rendered by the court is void. To an extent, the same is true of personal jurisdiction. 
However, although the parties to a lawsuit cannot waive, or give up, the requirement of subject 
matter jurisdiction, a defendant can waive, or give up, the requirement of personal jurisdiction. 
A waiver of personal jurisdiction means that an individual voluntarily allows a court to hear a 
case against her even though the court does not have the power to do so. Furthermore, in some 
courts, if the defendant makes a general appearance in court and does not properly object to 
personal jurisdiction, she automatically waives any defect in personal jurisdiction. A defendant 
makes a general appearance whenever she files a pleading or takes part in the proceedings by 
doing anything other than objecting to jurisdiction.

Notice Fairness demands that before a court can decide the rights of a defendant in 
a lawsuit, the defendant should be given proper notice of the action. This is known as 
service of process. How service can be accomplished is a matter determined by the laws 
of the jurisdiction in which the lawsuit is pending. The different methods of service of 
process are described in Chapter 5. See Exhibit 2–13.

Challenging Personal Jurisdiction A defendant must exercise care in challeng-
ing personal jurisdiction because doing so in an improper manner may inadvertently 
confer personal jurisdiction on the court. Although federal courts allow defendants to 
challenge personal jurisdiction in the answer to the complaint, in some courts personal juris-
diction must be attacked by a special appearance (an appearance for the sole purpose of 
questioning the court’s jurisdiction). This can be done by filing a motion to quash service 
of summons. A motion is simply a request to the court for a written order. A motion to 
quash service of summons is a request that the court not allow the complaint to be served, 
thereby preventing the plaintiff from pursuing her lawsuit. In federal court, a motion to 
quash service of summons is an alternative way of challenging personal jurisdiction.

PERSONAL JURISDICTION CHECKLIST

√ Is defendant a resident of the state, or does defendant have sufficient contacts 
with the state?

And
√ Has proper notice been given to defendant?

EXHIBIT 2–13 Personal jurisdiction checklist

long-arm statutes
A state law that allows the 
courts of that state to claim 
jurisdiction over (decide cases 
directly involving) persons 
outside the state who have 
allegedly committed torts 
or other wrongs inside the 
state. Even with a long-arm 
statute, the court will not have 
jurisdiction unless the person 
sued has certain minimum 
contacts with the state.

general appearance
Coming before a court and 
submitting to its jurisdiction in 
a case.

special appearance
Showing up in court for 
a limited purpose only, 
especially to argue that the 
court lacks jurisdiction over 
you or your client. Special 
appearances have been 
replaced in federal courts and 
many state courts by motions 
or pleadings for the same 
purpose.

motion to quash service 
of summons
A request that the court 
declare that service of the 
complaint and summons is 
invalid, either because the 
court lacks jurisdiction over the 
defendant or because of some 
procedural problem with the 
service itself.
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In Rem Jurisdiction
Sometimes, even though personal jurisdiction may be questionable or even nonexistent, 
the court can still hear a case if it has jurisdiction over property that is the subject of a 
dispute. This is known as in rem jurisdiction and is a substitute in some cases for personal 
jurisdiction. See Exhibit 2–14. For example, Ryan Flynn, a resident of Pennsylvania, dies 
and leaves an estate consisting of real and personal property, all of which is located in 
Pennsylvania. He is survived by two sons, Martin, a Pennsylvania resident, and Michael, 
a resident of Georgia. In his will, Flynn leaves all of his property to Michael. Martin 
wishes to challenge this. Even though Michael may have no connection to the state 
of Pennsylvania, because the property that is the subject of this dispute is located in 
Pennsylvania, the courts in Pennsylvania have jurisdiction to hear the matter. They have 
the right to determine ownership of property located within the state boundaries. This 
is in rem jurisdiction.

In exercising in rem jurisdiction, a court is limited to rendering judgments that affect 
only the property. The court cannot render personal judgments against the defendant that 
do not concern that property. For example, in the preceding case, suppose that Martin 
Flynn claimed that he was disinherited because of slanderous remarks made to his father 
by his brother. In addition to challenging the will, he might also wish to sue his brother for 
slander in the same action. In order for a court to hear this action, the Pennsylvania court 
would need to have personal jurisdiction over Michael.

Quasi In Rem Jurisdiction
Another substitute for personal jurisdiction is quasi in rem jurisdiction. For quasi in rem 
jurisdiction to exist, various requirements must be met. First, a defendant must own 
some property within the state, although the property need not be the subject of the 
lawsuit. Second, any judgment is limited to the value of the property within the state. 
Third, that property is usually brought before the court at the beginning of the lawsuit 
through an attachment proceeding. In an attachment proceeding, the court usually 
orders that the property be seized and remain under the control of the court until the 
case is resolved.

If a court hears a case based on in rem or quasi in rem jurisdiction, due process still 
requires that the exercise of jurisdiction be fair and that the defendant be notified of the 
lawsuit. Notice is accomplished through service of process under the laws of the state in 
which the action is pending. See Exhibit 2–15.

IN REM JURISDICTION CHECKLIST

√ Does the lawsuit concern property located in the state?
And

√ Has proper notice of the lawsuit been given to the defendant?

EXHIBIT 2–14 In rem jurisdiction checklist

attachment
Formally seizing property (or 
a person) in order to bring 
it under the control of the 
court. This is usually done by 
getting a court order to have 
a law enforcement officer take 
control of the property.
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VENUE
An analysis of subject matter jurisdiction tells a plaintiff whether to file an action in federal 
court or state court. An analysis of personal jurisdiction tells a plaintiff in which state or 
states to file. Personal jurisdiction is statewide. Choosing the court in the proper geographical 
area of the state is a question of venue.

Lawsuits should be filed and heard in a court that has proper venue. However, unlike 
jurisdiction, a court’s lack of proper venue does not render a judgment void. If a defendant 
does not object to improper venue, she waives the right to object to the judgment rendered 
by the court.

Federal Court Venue
Some states have only one federal district court. Larger states, however, have more than one 
district located with their boundaries. Although all of the districts within the state have 
personal jurisdiction, venue may be limited. The general venue statute for federal courts 
is 28 U.S.C. § 1391, but several different statutes control various situations. The general 
statute provides two locations for proper venue:

 1. The judicial district where any defendant resides, as long as all of the defendants reside 
in the same state, or

 2. The judicial district where the acts that form the basis of the lawsuit occurred. 

Most Other Cases

JURISDICTION

PERSONAL, IN REM, or
QUASI IN REM

SUBJECT MATTER
and

United States
Constitution
Treaties
Federal Laws
Diversity of Citizenship
United States Government a Party

State CourtsFederal Courts NoticeResidence in State or
Contacts with State;

Property in State

EXHIBIT 2–15 Jurisdiction overview

venue
The local area where a case 
may be tried. Court systems 
may have jurisdiction (power) 
to take a case in a wide 
geographic area, but the proper 
venue for the case may be one 
place within that area for the 
convenience of the parties, or 
other reasons. Jurisdiction is the 
subject of fixed rules, but venue 
is often left up to the discretion 
(good judgment) of the judge.
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See Exhibit 2–16.
If the action cannot be brought in any district meeting these criteria (i.e., if all defen-

dants do not reside in the same state or if the lawsuit arose from acts that took place in a 
location that no longer has personal jurisdiction), an alternative venue is provided, depend-
ing on whether the action is based on diversity of citizenship or some other basis. If the 
action is based on diversity of citizenship, venue is proper in any judicial district having 
personal jurisdiction over any defendant. If the lawsuit is based on some other basis, venue 
is proper in any judicial district in which any defendant may be found. In determining the 
residence of a defendant, a corporation is considered to reside in any judicial district in 
which it is subject to personal jurisdiction at the time the lawsuit is filed.

In addition to the general venue statute, other sections of the code provide special venue 
rules. For example, lawsuits relating to copyrights or trademarks may be brought in the 
district in which the defendant or his agent resides or may be found, and patent infringement 
actions may be brought in the judicial district where the defendant resides or where the 
defendant has committed acts of infringement and has a regular and established place of 
business (28 U.S.C. § 1400). Any civil action by a stockholder on behalf of his corporation 
may be brought in any judicial district where the corporation might have sued the same 

VENUE ANALYSIS

The large state of California has four court districts for federal trial courts:

    Northern District  headquartered in San Francisco
    Central District  headquartered in Los Angeles
    Southern District  headquartered in San Diego
    Eastern District  headquartered in Sacramento

Assume the following:

    •  P, a resident of Ohio, wants to sue D and E for injuries that P received in an 
auto accident that occurred in San Diego, California

    •  Both D and E are California residents, but D lives in San Francisco and E lives 
in Los Angeles

Jurisdiction exists in all four California districts because it involves California state law 
(negligence) and both defendants are residents of California.

Venue exists in:

    1.   Northern District of California because one defendant resides in this district 
and all defendants reside in the state of California

    2.  Central District of California because one defendant resides in this district and 
all defendants reside in the state of California

    3. Southern District of California because the accident occurred here

Conclusion:  Plaintiff could file the lawsuit in any of the three districts listed above; 
even though the Eastern District has jurisdiction, it does not have venue.

EXHIBIT 2–16 Venue analysis
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FINDING IT ON THE INTERNET

A paralegal working on the Weigh To Go case might be expected to locate addresses and 
other information concerning federal and state courts in different geographical regions. 
Information about federal courts can be found in the United States Federal Judiciary 
Web sites <http://www.uscourts.gov> and <http://www.fjc.gov/federal/courts.nsf>. 
Information about state courts can be accessed through the site for the National Center 
for State Courts at <http://www.ncsconline.org>.

 a. Access the United States courts site at <http://www.uscourts.gov> and, using 
the link feature, find the address for the district court in your region. This Web site 
contains several articles about the court that can be located by clicking on “Library.” 
Find and summarize one publication regarding the courts.

 b. Access the Federal Judiciary site at <http://www.fjc.gov/federal/courts.nsf>. 
Locate the quizzes and take quiz 2 (How the Federal Courts Are Organized) and quiz 
3 (Civil Cases).

 c. Access the site containing information about state courts. Identify and list Web sites 
of the home pages for the state courts in your geographical area.

defendants (28 U.S.C. § 1401). And generally, when the United States government is the 
defendant in a lawsuit, venue is proper in the judicial district where the plaintiff resides 
(28 U.S.C. § 1402).

Sometimes, a statute that creates substantive rights also provides for venue. For example, 
the United States Code provides that employment discrimination lawsuits can be brought

in any judicial district in the state in which the unlawful employment practice is alleged to have 

been committed, in the judicial district in which the employment records relevant to such prac-

tice are maintained and administered, or in the judicial district in which the aggrieved person 

would have worked but for the alleged unlawful employment practice, but if the respondent is 

not found within any such district, such an action may be brought within the judicial district 

in which the respondent has his principal office. [42 U.S.C. § 2000e-5 (f ) (3)]

State Court Venue
Venue in state court actions is, of course, determined by state law. As a general rule, how-
ever, actions usually can be maintained in the county in which the defendant resides or 
where the cause of action arises. In different types of cases, other counties might also have 
proper venue. For example, in contract cases, actions can often be heard in the county in 
which the contract was made, was to be performed, or was breached. In lawsuits affecting 
title to real estate, the action is normally heard wherever the real estate is located.

Changing Venue
Because venue does not relate to the court’s basic power to hear a case, under proper cir-
cumstances it can be changed. However, the place of trial can be changed only to another 
court that has jurisdiction. To change venue, a party makes a formal written request of the 

http://www.uscourts.gov
http://www.fjc.gov/federal/courts.nsf
http://www.ncsconline.org
http://www.uscourts.gov
http://www.fjc.gov/federal/courts.nsf


52     PART I: INTRODUCTION TO CIVIL LITIGATION

court where the lawsuit was filed. This is done by making a motion for change of venue. 
Of course, there must be a good reason before a court will consider transferring the case to 
another location. Some of the more common reasons include the fact that in the original 
location the parties cannot get a fair trial, or the case was not filed in the proper court to 
begin with. A case might also be transferred to make the place of trial more convenient for 
the witnesses.

Summary

• The litigation process revolves around the courts. Because many different courts exist 
in the United States, plaintiffs must choose the proper court in which to pursue their 
case. The court chosen must have jurisdiction, or authority, to hear the case. In general, 
court systems are made up of trial courts, courts of appeals, and a court of last resort. In 
the litigation process, the function of trial courts is to determine the facts of the dispute 
and apply appropriate legal principles. The primary purpose of the courts of appeals is 
to review the proceedings in the trial court. A court of last resort, often called a supreme 
court, generally has discretionary right to review lower court proceedings.

• The federal court system consists of three levels of courts, United States district courts, 
United States courts of appeals, and the United States Supreme Court. The United 
States district courts are primarily trial courts. This is where a case is originally heard. 
The United States courts of appeals and the United States Supreme Court are primarily 
courts of review. They examine the proceedings that occurred in the trial courts.

• The structure of any state court system is determined by the laws of that state. Although 
some differences do exist from state to state, most state court systems are similar to the 
federal court system. All state court systems have some sort of trial courts and courts of 
appeals. Most states also have a state supreme court. The functions of the various state 
courts are similar to their counterparts in the federal court system.

• Jurisdiction is the power or authority that a court has to hear a case. Proper jurisdiction 
requires that a court have the power to hear the kind of case before it (subject matter 
jurisdiction) and also power to make a decision binding the parties to the lawsuit 
(personal jurisdiction). The federal courts have subject matter jurisdiction in a case if 
the dispute arises under the Constitution, treaties, or federal laws. A federal court also 
has subject matter jurisdiction when there is diversity of citizenship and the amount in 
controversy exceeds $75,000. State law determines what kinds of cases can be brought 
in the state courts. If a court lacks subject matter jurisdiction, a judgment rendered is 
void. In addition to subject matter jurisdiction, a court must also have personal juris-
diction over the parties. A court (federal or state) has personal jurisdiction over those 
who voluntarily agree to submit to the court’s jurisdiction or over those who reside 
within the state where the court is located. If a defendant resides outside of the state, 
then a court has personal jurisdiction only if the defendant has some substantial con-
tacts with the state and state law authorizes the exercise of that jurisdiction. State laws that 
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deal with the exercise of personal jurisdiction over nonresident defendants are known as 
long-arm statutes. Personal jurisdiction also requires that the defendant receive proper 
notice of the lawsuit. In rem jurisdiction and quasi in rem jurisdiction can sometimes 
substitute for personal jurisdiction. In rem jurisdiction exists when the subject matter 
of the lawsuit involves property that is located in a state. Quasi in rem jurisdiction can 
exist when the defendant owns any property within the state, but the plaintiff must 
satisfy any judgment from that property. In rem and quasi in rem jurisdiction also 
require that the exercise of jurisdiction be basically fair and that the defendant receive 
proper notice of the lawsuit.

• In choosing the proper court in which to initiate a lawsuit, an attorney must consider 
not only the question of jurisdiction but also the question of venue. Venue relates to 
selection of the court in the proper geographical area. In the federal courts, venue is 
usually proper where the cause of action arose or in the district in which the defendant 
resides. If the defendant is the United States government or if jurisdiction is based on 
diversity, it is also proper where the plaintiff resides. In the interest of justice, venue 
can be changed to another court of proper jurisdiction.

Key Terms

affirm
appellate jurisdiction
attachment
brief
certiorari
concurrent jurisdiction
court of appeals
diversity of citizenship
exclusive jurisdiction
general appearance
general jurisdiction

higher court
in rem jurisdiction
jurisdiction
legal error
limited jurisdiction
long-arm statutes
lower court
motion to quash service 
 of summons
original jurisdiction
personal jurisdiction

quasi in rem jurisdiction
remand
removal
reverse
special appearance
subject matter jurisdiction
supplemental jurisdiction
supreme court
trial court
venue

Review Questions

 1. What are the functions of trial courts and courts of appeals in the litigation process?

 2. How is the federal court system structured?

 3. What are some of the different courts in state court systems?

 4. What is subject matter jurisdiction?

 5. What are three types of cases that can be brought in federal court?
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 6. What is the difference between exclusive jurisdiction and concurrent jurisdiction?

 7. When does a court have personal jurisdiction over a party to a lawsuit?

 8. Why do states have long-arm statutes?

 9. What is the difference between personal jurisdiction and in rem jurisdiction?

 10. What is venue?

Chapter Exercises

Where necessary, check with your instructor prior to starting any of these exercises.

 1. Find out about the court structure in your state. List the various courts and the func-
tions of each. Check the Web site for your state’s courts.

 2. Check the laws of your state to see if a long-arm statute exists. If it does, what does it 
provide?

 3. Check the laws of your state to see how to do the following:

 a. Challenge subject matter jurisdiction.

 b. Challenge personal jurisdiction.

 c. Change venue from one court to another.

  Also check form books for your state to find proper forms to accomplish (a), (b), and (c).

 4. Review the factual situation in the Commentary to this chapter. Assume that Go A 
Weigh is operating within your state instead of California. In which court or courts 
could an action by Weigh To Go against Go A Weigh be filed? Check the United 
States Codes and the laws of your state, and give some authority for your answer.

 5. Analyze the following situations and determine whether the federal court has jurisdic-
tion under diversity of citizenship.

 a. Brady and Jeffers, both citizens of North Dakota, wish to sue as a result of an 
automobile accident caused by the negligence of Crane, a citizen of Montana. The 
damages for each of them exceeds $75,000.

 b. Same facts as (a) except that Brady and Jeffers also want to name as a defendant, Dowd, 
the owner of the vehicle driven by Crane. Dowd is a citizen of North Dakota.

 c. Same as in (a) except that Brady is claiming damages of $50,000 and Jeffers is 
claiming damages of $40,000.

 d. Digicam, Inc., a manufacturer of digital cameras, is a corporation incorporated in the 
state of Delaware with its principal place of business in California. It distributes its 
product through several national retailers who do business in several states, including 
Washington state. Reider, a citizen of the state of Washington, buys a defective camera 
that “explodes” while Reider is holding it, injuring Reider. The retailer who sold 
Reider the camera has declared bankruptcy. Reider wishes to sue Digicam, Inc. for 
his injuries. Reider is claiming that his damages exceed $75,000.
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Chapter Project

 6. Analyze the following situations and determine whether the forum state has personal 
jurisdiction.

 a. Review the Digicam, Inc. situation described in (d) of question 5. Based on the facts 
given, would the state of Washington have personal jurisdiction over Digicam?

 b. Go A Weigh, one of the corporations mentioned at the beginning of this chapter, 
maintains a Web site, <http://www.goaweigh.com>. The Web site contains a description 
and pictures of its equipment; a feature entitled “Frequently Asked Questions”; a list of 
names, addresses, and telephone numbers of vendors who sell the exercise equipment; 
and an e-mail address to contact the company for more information. You cannot order 
any equipment through the Web site. Marley is a resident of the state of Maine. Marley 
sees its Web site and wants to order equipment. Unfortunately, Go A Weigh does not 
distribute exercise equipment through any vendors in Maine. However, Marley calls a 
vendor (listed on the Web site) in New York. The vendor agrees to ship Marley equip-
ment. Marley is seriously injured using the equipment and claims his injury is a result 
of a defectively designed product. Can Marley sue Go A Weigh in Maine? Business 
records show that the equipment manufactured by Go A Weigh is occasionally sold to 
Maine residents but that its total revenue for the state of Maine is less than 1%.

 7. Answer the following questions regarding the case of International Shoe Co. v. Washington 
found in this chapter.

 a. Describe the contacts that International Shoe had with the state of Washington.

 b. Did the Court feel that these contacts were sufficient to give Washington personal 
jurisdiction over International Shoe?

 c. What was the reason for the Court’s decision?

Review the case of Stevens v. Jackson presented earlier in this chapter. Assume that the facts 
described occurred in your city and that both Stevens and Jackson are residents of your 
state. Determine which court has original jurisdiction over the matter. Give the address of 
that court, as well as a reference to your state laws that determine jurisdiction and venue. 
If the case were to be appealed, which court in your state would hear the matter? Does this 
court have a Web site? If so, what is the web address?

THE BENNETT CASE
Assignment 2: Determining Jurisdiction
You have been given additional facts regarding the Bennett case (from Chapter 1 Commentary 
and Appendix B). Bennett’s employer, Rikards-Hayley, an investment banking firm, is a 
corporation incorporated in Delaware with its principal place of business in San Francisco, 
California. It has offices in several states. Bennett is employed in the New York office, located 

http://www.goaweigh.com
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in Manhattan. Your supervising attorney does not believe that this case will settle. It will prob-
ably go to trial. Preliminary research indicates that both state and federal laws exist regarding 
employment discrimination based on sex. Your supervisor asked you to review the Bennett 
research file (see Appendix B) and to write a memo addressing the following questions:

 1. If the action is based on New York state law, does the New York trial court have both 
subject and personal jurisdiction over the defendant?

 2. If the action is filed in a New York state court, locate the address for the court or courts 
that would have venue.

 3. If the action is based on federal law (Title VII—42 U.S.C. § 2000e), which courts 
would have subject matter jurisdiction, personal jurisdiction, and proper venue?

 4. If the action is filed in federal court under 42 U.S.C. § 2000e, can the federal court also 
hear a claim for infliction of emotional distress (based entirely on state law) suffered by 
Bennett as a result of the discrimination?

Student CD-ROM
For additional materials, please
go to the CD in this book.

Online CompanionTM

For additional resources, please go to
http://www.paralegal.delmar.cengage.com

http://www.paralegal.delmar.cengage.com
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COMMENTARY—THE KELSEY CASE
Seven months ago Janet Kelsey was injured in an automobile–bus collision. The accident 
occurred when the brakes on the bus failed, resulting in the driver’s inability to stop for 
a red light. The bus, in which Kelsey was a passenger, was hit broadside by a car entering 
the intersection at the green light. The bus was owned and operated by the city of Cedar 
Pines. However, all maintenance on the bus was performed by Allied Auto Repair, a pri-
vate company under contract with the city to maintain and repair all city buses. Kelsey 
has requested that your firm represent her in a personal injury lawsuit for the injuries 
she sustained in the accident. Your attorney has requested that you do some preliminary 
research to determine whether this lawsuit should be accepted and, if so, whether any 
immediate action is needed.

OBJECTIVES
Chapter 2 covered the factors that determine the appropriate court for filing any lawsuit. 
However, before any action is filed in court, certain preliminary aspects of litigation must 
be considered and reviewed. After reading this chapter, you should be able to:

• explain the importance of a cause of action to the litigation process.
• list the reasons that a paralegal must be familiar with the elements of a cause 

of action.
• define the various types of time limitations on filing a lawsuit.
• explain the importance of tickler systems.
• list the practical considerations that affect the decision to accept a case.
• explain the procedure for turning down a case.
• identify the ethical standards an attorney must consider before accepting a case.
• identify the ethical requirements for an attorney during the course of litigation.
• describe special ethical concerns for litigation paralegals.
• explain how preliminary ethical and legal considerations influence initial office 

procedures.

DETERMINING THE EXISTENCE OF A CAUSE 
OF ACTION

Although formal litigation begins when a lawsuit (a complaint) is filed in court, a litigator’s 
ethical, practical, and business considerations and procedures begin prior to that event. 
Ethical obligations prohibit attorneys from filing lawsuits that have no legal basis. Ethical 
obligations also prohibit attorneys from representing clients where a conflict of interest 
exists. Practical considerations require that pursuing a lawsuit be feasible and cost effective, 
both for the attorney and the client. Once an attorney decides to accept a case, standard 
business procedures must be established. Oftentime these business procedures must also 
comply with ethical requirements imposed on attorneys.
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One of the first considerations facing an attorney is whether a potential client has a 
legitimate case. Before a party has a valid basis for a lawsuit, that party must have some 
injury or damage and that injury or damage must be caused in such a way that the law 
recognizes the right to sue. In other words, a legal right to recover damages must exist. This 
legally recognized right to relief is known as a cause of action. For example, suppose Bricker 
drives his motorcycle negligently and fails to stop at a stop sign. He is hit by Steinman, 
who is driving in a careful and prudent manner in accordance with all traffic laws. Bricker 
is the only one injured in the accident. Can Bricker recover his damages from Steinman? 
Obviously not. In this kind of case, where the defendant has done nothing wrong, there is 
no cause of action. This means that the injured party has no valid basis for a lawsuit.

The ultimate determination of whether a cause of action exists is always up to the attorney. 
However, as a litigation paralegal, you might be required to assist in researching this issue. Your 
research requires that you examine both the law and the facts in the case. First, you must determine 
what general area of substantive law applies to the case. For example, is it a contract case or a tort 
case? Or is it both? Second, the general substantive area of law must be narrowed and a more 
specific topic identified. Then you can examine that specific area and determine what factors or 
elements must be present before a cause of action is created. See Exhibit 3–1.

For example, the Kelsey case described in the Commentary to this chapter is controlled 
by the substantive law of torts. More specifically, it is covered by the tort of negligence. A 
review of the law of negligence reveals that for Kelsey to have a cause of action, the follow-
ing elements must be shown:

 1. the defendant must have a duty of due care toward the victim,

 2. that duty must have been breached (a careless act),

 3. the defendant’s careless act must be the actual cause of the damages,

 4. the defendant’s careless act must be the proximate cause of the damages (i.e., the damages 
must be foreseeable), and

 5. damages must have been sustained.

Once the elements of a cause of action have been ascertained, the final step in deter-
mining whether a cause of action exists in a particular case is to review the case itself to see 
if facts exist that support each of the elements. Preparing a table or chart is helpful in this 
review. See Exhibit 3–2 for an example of one way you might do this.

The conclusion you reach after reviewing Exhibit 3–2 is that in the case of Kelsey v. 
Allied Auto Repair all the elements of a cause of action for negligence are satisfied by the facts 

cause of action
1.  Facts sufficient to support a 

valid lawsuit.
2.  The legal theory upon which 

a lawsuit (“action”) is based.

DETERMINING THE EXISTENCE OF A CAUSE OF ACTION

√ Identify the general area of substantive law
√ Identify the more specific area of substantive law
√ Identify the legal elements required for a specific cause of action
√ Review the facts of your case
√ Determine if each legal element is satisfied by facts in your case

EXHIBIT 3–1 Steps in determining the existence of a cause of action
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and that, therefore, a legitimate claim exists (assuming, of course, that all of the facts can be 
proved). See Exhibit 3–3 for examples of the elements of some common causes of action.

Identifying the elements of a cause of action is important in the litigation process 
for various reasons. Probably most important is that each of the elements must be proven 
at trial for the plaintiff to prevail. In other words, to win the case, the attorney must 
present evidence that supports each element of the cause of action. Also, in some state 
jurisdictions the initial pleading must allege facts that support each element of the cause 
of action.

Knowing the elements of the cause of action in a particular case is essential to any 
litigation paralegal assisting the attorney in pretrial preparation. Understanding what the 
attorney must prove at trial enables you to gather appropriate evidence and conduct rel-
evant discovery. It also equips you to prepare pleadings that comply with legal requirements 
and to review opposing pleadings for legal deficiencies.

Identifying the elements of a cause of action in a particular case may take some 
research. Case law and statutes might need to be reviewed. Secondary source books, such 
as encyclopedias and practice manuals, are valuable references. Form books, which often 
contain explanations and legal analysis of the forms, are also helpful.

ELEMENTS OF A CAUSE OF 
ACTION (NEGLIGENCE)

1. Defendant must have a duty of due 
care toward the victim.

2. That duty must have been breached 
(a careless act).

3. The defendant’s careless act must be 
the actual cause of the damages.

4. The defendant’s careless act must 
be the proximate cause of the 
damages (i.e., the damages must be 
foreseeable).

5. Damages must have been sustained.

FACTUAL SUPPORT FOR 
EACH ELEMENT

• An auto repair company owes a 
duty to all users of vehicles that it 
maintains or repairs. Because Kelsey 
was a passenger on the bus, Allied 
owed her a duty of due care.

• If the bus had been properly 
maintained, the brakes would not 
have failed. Thus, there is some 
evidence of a breach of the duty 
owed to users of that bus.

• If the brakes had not failed, the 
accident would not have happened. 
Allied’s failure to properly maintain 
the brakes is, therefore, the actual 
cause of Kelsey’s injuries.

• Kelsey’s injuries were a foreseeable 
consequence of Allied’s actions. 
This establishes proximate or legal 
causation.

• Kelsey has sustained injuries and 
incurred expenses; this establishes 
damages.

EXHIBIT 3–2 Analyzing the existence of a cause of action: Kelsey v. Allied Auto Repair
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TIME LIMITATIONS
Consider the following. Martinez is injured in an automobile accident caused by a drunk 
driver. Martinez saw a doctor for over one year and incurred thousands of dollars in 
expenses. Finally, three years after the accident happened, Martinez decides to consult 
with an attorney. The attorney tells Martinez that he no longer has a case because the 
state statute of limitations for this kind of action is two years. Even though the facts 
of the Martinez case satisfied all of the elements of a cause of action for negligence, 
Martinez is barred from pursuing the case because a lawsuit was not filed in court within 
proper time limits. Different time limits exist for different kinds of cases. As a paralegal 
you must be aware of these time limits. Any time a new case is accepted by a law office, 
it must be carefully calendared and reviewed so that a lawsuit is filed in court within the 
proper time limits.

Statute of Limitations
The basic time limit for filing a lawsuit in court is known as a statute of limitations. 
Unless a case is filed within the appropriate statute of limitations, it will be dismissed, 
regardless of the merits of the case. Statutes of limitations are found in state and federal 

 FRAUD

 1. The defendant misrepresented, concealed, or failed to disclose a fact.
 2. The defendant knew of the falsity of the statement.
 3. The defendant intended to defraud.
 4. The plaintiff justifiably relied on the statement.
 5. Damages resulted.

BREACH OF CONTRACT

 1. A contract exists.
 2. Plaintiff performed or was excused from performing his duties under the contract.
 3. Defendant breached or failed to perform his duties.
 4. Damages resulted.

STRICT LIABILITY—PRODUCTS LIABILITY

 1. Defendant manufactured or distributed a product.
 2. The product was defective.
 3. The product was used in a foreseeable manner.
 4. The defective product caused an injury.
 5. Damages resulted.

EXHIBIT 3–3 Elements of different causes of action

statute of limitations 
(limitation)
A time limit. For example, a 
statute of limitations is a law 
that sets a maximum amount of 
time after something happens 
for it to be taken to court.
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codes and vary from one jurisdiction to another (see Exhibit 3–4 and Exhibit 3–5). Statutes 
of limitations also differ depending on the type of case.

Commonly, statutes of limitations set time limits for filing a lawsuit and are easily determined 
and calculated. For example, a plaintiff might have one year from the date of an accident in which 
to file an action for personal injuries. Because the date of the accident is easily determined from 
police reports and witnesses, the statute of limitations is calculated with no difficulty.

In some cases, however, time limitations are not as easily determined. For example, 
in professional malpractice cases or in fraud cases, the statute of limitations might start 

 (FEDERAL STATUTE—ACTIONS ARISING UNDER ACTS OF CONGRESS)

Time limitations on the commencement of civil actions arising under Acts of Congress:

(a) Except as otherwise provided by law, a civil action arising under an Act of Congress enacted after the date of the 
enactment of this section may not be commenced later than four years after the cause of action accrues.

(b) Notwithstanding subsection (a), a private right of action that involves a claim of fraud, deceit, manipulation, or con-
trivance in contravention of a regulatory requirement concerning the securities laws, as defined in section 3(a)(47) of the 
Securities Exchange Act of 1934 (a)(47), may be brought not later than the earlier of—

 (1) Two years after the discovery of the facts constituting the violation; or
 (2) Five years after such violation.

28 U.S.C. § 1658

(FEDERAL STATUTE—TIME FOR COMMENCING ACTION AGAINST UNITED STATES)

Time for commencing action against United States:

(a) Except as provided by the Contract Disputes Act of 1978, every civil action commenced against the United States shall 
be barred unless the complaint is filed within six years after the right of action first accrues. The action of any person 
under legal disability or beyond the seas at the time the claim accrues may be commenced within three years after the 
disability ceases.

(b) A tort claim against the United States shall be forever barred unless it is presented in writing to the appropriate 
Federal agency within two years after such claim accrues or unless action is begun within six months after the date of 
mailing, by certified or registered mail, of notice of final denial of the claim by the agency to which it was presented.

28 U.S.C. § 2401

(STATE OF CALIFORNIA STATUTE—ORAL CONTRACT ACTION)

The periods prescribed for the commencement of actions other than for the recovery of real property, are as follows:

Two years; Oral obligations . . .

Within two years: 1. An action upon a contract, obligation or liability not founded upon an instrument of writing . . .

Cal. Civ. Proc. Code §§ 335 and 339

EXHIBIT 3–4 Statutes of limitations
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to run not from the date of the malpractice or fraudulent act, but from the date that the 
plaintiff discovers or should have discovered the malpractice or fraud. Sometimes this 
is years after the defendant’s wrongdoing. This kind of statute of limitations often pre-
sents numerous legal and factual questions, and proving the date on which the plaintiff 
discovered or should have discovered the wrongdoing becomes an important part of the 
trial process.

Calculating the Statute of Limitations In calculating the statute of limitations do 
not count the first day, but do count the last day. However, if that day is a weekend or 
court holiday, you would have until the next court day to file your complaint. Consider 
the following examples:

 1. Assume that Jeffers is in an automobile accident on July 1, 2007, and assume that this 
type of case has a one-year statute of limitations. The statute of limitations expires on 
July 1, 2008. This means that a lawsuit must be filed on or before July 1, 2008, unless 
July 1 falls on a Saturday or Sunday. In such a case the lawsuit would have to be filed 
on the following Monday.

 2. Assume that Jeffers is in an automobile accident on July 4, 2007, and that this type of case 
has a one-year statute of limitations. The statute of limitations expires on July 4, 2008, but 
since this is a court holiday, Jeffers has until the next court day to file a lawsuit.

Tolling the Statute of Limitations Certain events sometimes toll, or extend, the 
statute of limitations. When a statute of limitations is tolled, the time stops running. A 
common reason for tolling a statute of limitations is that the plaintiff is a minor. In many 
cases, the statute is tolled during the minority of the plaintiff and begins to run once the 
minor reaches the age of majority. Thus, if a 10-year-old child is injured in an automobile 
accident and the statute of limitations is normally one year, that one year does not begin 
to run until the child reaches the age of majority. The statute would expire on the child’s 
19th birthday (one year after reaching the age of majority). Do not assume, however, that 
the statute of limitations is always tolled during a child’s minority. You must check the 
appropriate statutory law. For an example of a statute that incorporates a tolling period, 
refer to Exhibit 3–4 and read 28 U.S.C. § 2401. This statute is tolled during a person’s 
legal disability or during any time the person is “beyond the seas.”

 DATE OF DISCOVERY

(State of California Statute—Legal Malpractice)

. . . An action against an attorney for a wrongful act or omission, other than for actual 
fraud, arising in the performance of professional services, shall be commenced within 
one year after the plaintiff discovers, or through the use of reasonable diligence should 
have discovered, the facts constituting the wrongful act or omission, or four years from 
the date of the wrongful act or omission, whichever occurs first. . . .

Cal. Civ. Proc. Code § 340.6

EXHIBIT 3–5 Statutes of limitations
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Claim Statutes
In lieu of statutes of limitations, some types of cases are governed by special statutes known 
as claim statutes. This kind of statute requires that a written claim be presented to the 
defendant before a lawsuit is filed. These statutes are common when a governmental entity 
is sued or when the defendant is deceased and a probate is pending. Naturally, there are 
time limits for presenting the claim, time limits that are often shorter than the statute of 
limitations for similar cases. For an example of a claim statute see Exhibit 3–6.

Time limits for filing claims are often not tolled during minority or other legal disabilities. 
For example, the court has held that the tort claim statute found in Exhibit 3–6 is not tolled 
during a person’s minority. You must be careful to check specific laws to determine this. Claim 
statutes usually contain a provision dictating when a lawsuit must be filed if the claim is denied. 
These time limits must be followed just as any statute of limitations. Read 28 U.S.C. § 2401 (b), 
found in Exhibit 3–6. This claim statute requires that a lawsuit must be filed within six months 
after the claim is denied.

Basically, a written claim requires the following:

• notification to a prospective defendant of intent to sue

• identifying information about the person making the claim

• description of the nature of the claim

• the amount of the claim

After the claim is properly submitted, the person against whom the claim is made has 
a certain time in which to accept or reject the claim. A lawsuit cannot be filed in place until 
this happens. See Exhibit 3-7 for an example of a claim form.

 FEDERAL STATUTES—CLAIMS AGAINST UNITED STATES

. . . An action shall not be instituted upon a claim against the United States for money 
damages for injury or loss of property or personal injury or death caused by the neg-
ligent or wrongful act or omission of any employee of the Government while acting 
within the scope of his office or employment, unless the claimant shall have first pre-
sented the claim to the appropriate Federal agency and his claim shall have been finally 
denied by the agency in writing and sent by certified or registered mail. The failure of 
an agency to make final disposition of a claim within six months after it is filed shall, at 
the option of the claimant any time thereafter, be deemed a final denial of the claim for 
purposes of this section. . . . 

28 U.S.C. § 2675(a)

A tort claim against the United States shall be forever barred unless it is presented 
in writing to the appropriate Federal agency within two years after such claim 
accrues or unless action is begun within six months after the date of mailing, by 
certified or registered mail, or notice of final denial of the claim by the agency to 
which it was presented. 

28 U.S.C. § 2401(b)

EXHIBIT 3–6 Claim statutes

claim statute
A type of law that requires a 
written notice describing a 
claim to be presented to the 
defendant before a lawsuit can 
be filed.
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EXHIBIT 3–7 Claim form (continued ) 
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EXHIBIT 3–7 Claim form (continued ) 



 C H A P T E R  3 :  P R E L I M I N A R Y  CO N S I D E R AT I O N S  A N D  P R O C E D U R E S      69

Laches
In addition to the statute of limitations, equitable cases (cases in which the plaintiff is 
asking for something other than money damages) are governed by another time limitation 
known as laches. Laches is an equitable principle that prevents lawsuits from being filed 
when, in fairness to the defendant, too much time has elapsed, even though the statute of 
limitations may not have expired. 

Consider the following events that occur in a state with a four-year statute of limitations 
for actions based on a written contract:

 February 10, 2005  In a written contract, Sargeant agrees to sell his 
house to Breyer for $100,000; escrow to close on 
April 8, 2005.

March 10, 2005 Sargeant backs out of the contract.

April 25, 2005  Breyer consults an attorney and decides that pursu-
ing a lawsuit is not an economical choice; Breyer 
purchases another home.

January 25, 2008  Real estate values have more than doubled in value 
in the last three years; Breyer now sues Sargeant 
for specific performance of the original contract. 
(This is an equitable action because Breyer is asking 
the court to order Sergeant to sell the house at the 
agreed price of $100,000.)

If Breyer files a lawsuit in January of 2008, that suit is filed within the statute of 
limitations. However, fairness and equity tells us that at this point in time the court 
should not force Sergeant to sell his house to Breyer for less than one-half of its 
value. Breyer waited too long to file his action. Thus, laches could prevent him from 
prevailing in his action.

Remember that laches applies only in equitable cases. If Breyer sued Sargeant for 
money damages for breach of the contract, and the appropriate statute of limitations was 
four years, time limitations would not be a bar. (However, under contract law, Breyer’s 
damages would be the difference between the contract price and the fair market value of 
the house at the time the contract was to be performed [April 8, 2005], not the date that 
the action was filed.)

Tickler Systems
Missing a statute of limitations or a claim statute can result in a malpractice claim 
against the law firm. Therefore, all litigation firms have calendar or tracking systems 
to remind them of these and other important dates. These calendaring systems are 
known as tickler systems. Before the advent of computers in the law firm, remind-
ers were kept by hand. A firm might have used a special calendar or a small file box 
organized by dates. Today, numerous software programs help firms keep track of 
important dates.

Even though a firm uses a computer, certain precautions should always be followed. 
First, when a case is tickled for the statute of limitations, it should be calendared early enough 

laches
The legal doctrine that a delay 
(in pursuing or enforcing a claim 
or right) can be so long that the 
person against whom you are 
proceeding is unfairly hurt or 
prejudiced by the delay itself. 
Laches is an equitable defense, 
used when a plaintiff delays 
unfairly in starting a lawsuit.

tickler system
A calendaring system.
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to allow for preparation of the complaint and for obtaining any necessary signatures. Second, 
the file should be re-calendared for a date near the statute of limitations, at which time it 
should be checked to verify that the complaint has in fact been filed. Third, if calendaring the 
case is not your responsibility as a litigation paralegal, you should still check cases assigned 
to you to make sure that proper calendaring has occurred. You might even wish to keep your 
own calendar, in addition to the firm’s calendar, for cases assigned to you.

FEASIBILITY OF THE LAWSUIT
Even though an attorney determines that a case has merit—that is, a cause of action 
exists—he may nevertheless decide that the lawsuit is not practical. Litigation takes a great 
deal of time and can cost a great deal of money, not only in attorney fees but also in costs. 
For example, it may be necessary to hire expert witnesses to establish certain facts. Experts 
charge substantial fees for their services. Or numerous witnesses may need to be questioned 

THE COMPUTERIZED LAW FIRM
Calendar Control

SCENARIO
Your attorney has accepted the Kelsey case and has made 
you part of the litigation team that will be handling the case. 
Part of your responsibilities will be monitoring the file and 
keeping track of important dates, including time require-
ments for filing a claim and the lawsuit itself. The attorney 
also expects that there will be several pretrial court hearings. 
Rules adopted by your local court impose strict time limits 
on all aspects of litigation and severe penalties for not com-
plying with these limits. Along with the Kelsey case, you are 
working on several other cases in the office and have similar 
responsibilities in each of them. You will be responsible for 
monitoring not only your calendar, but also the calendars of 
the attorneys working on the cases.

PROBLEM
In a busy law firm, you may be working on several cases 
simultaneously. In each case there will be numerous time 
limitations on work, as well as several court appearances 
and appointments for the attorney. How do you keep 
track of all the dates?

SOLUTION
Numerous software products can assure that reminders of 
calendar filing and other deadlines and dates are timely 

generated. With a computer reminder system, there is no 
chance that a paralegal will fail to turn a desk calendar 
page or neglect to pull a manual reminder from an index 
card file.

Although some firms use generally designed cal-
endar programs such as Microsoft Outlook, other firms 
choose calendaring software with features that are spe-
cifically designed for law offices. Examples of these are 
AbacusLaw, Amicus Attorney, and ProLaw. Today most 
calendaring programs not only contain a calendar but also 
contain a to-do list, or memo pad, and an address book. 
Some even allow you to set an alarm that will alert you to 
meeting or appointment times.

Another important development in computerized cal-
endaring systems is the increasingly popular use of PDAs 
(personal data assistants) by lawyers and paralegals. PDAs 
such as the well-known PalmPilot and BlackBerry are small 
portable handheld computers that have taken the place of 
the pocket calendar. Attorneys can record dates wherever 
they are (in court or in another attorney’s office). PDAs also 
contain address books and note pads. The PDA can be 
connected to the office’s main computer and, with proper 
software, dates from the PDA can be downloaded to the 
main office calendar and vice versa. This greatly reduces the 
chance of dates not being calendared.
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and deposed. This also is costly. Before an attorney accepts a case, he should review it to see 
if it is practical. This involves reviewing the damages suffered by the plaintiff so that the 
value of the case can be determined. It also might involve some preliminary research into 
the defendant’s ability to pay a judgment. As a litigation paralegal, you might be asked to 
assist in doing this.

TURNING DOWN A CASE
If an attorney decides not to accept a case, she must clearly communicate this to the 
concerned individual. This should be done in writing so that there is a record of the fact. 
Many attorneys have been sued for malpractice by individuals who claim that the attorney 
led them to believe that their cases were being handled and learned only after the statute of 
limitations had expired that the attorney had not, in fact, accepted the case.

In turning down a case, an attorney must exercise care in stating an opinion regarding 
the merits of the case to the prospective client. Attorneys are sometimes sued for malpractice 
for advising a person that he has no case if later another attorney concludes otherwise. It is 
also advisable to warn the person about any possible statute of limitations. See Exhibit 3–8 
for a sample letter.

 OKIMURA & RESNICK
ATTORNEYS AT LAW

Robert Okimura 17 Plaza Square Area Code 208
Leslie Resnick Boise, Idaho 83707 Telephone 555-1212

Mr. Mark Jones
20 Birch Place
Boise, ID 83707

Dear Mr. Jones,

Thank you for contacting us regarding your dispute with ABC Corporation. As I explained to 
you on the telephone, our law firm is presently unable to represent you in this matter. Please 
note that our inability to accept your case is not a reflection or comment on the merits of 
your case. If you wish to pursue this matter you should obtain other legal advice. If you 
decide to do so, you should act as soon as possible. As we have previously explained to you, 
the statute of limitations in these kinds of cases is _______ years from the date of your injury. 
If you have not filed a lawsuit within that time you will be prevented from doing so.

 Very truly yours,

 Robert Okimura,
 Attorney at Law

EXHIBIT 3–8 Letter turning down a case
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ETHICAL CONSIDERATIONS IN ACCEPTING A CASE
All attorneys are subject to a certain code of conduct. Ethical rules for attorneys are found 
in state law, although many states pattern their rules after the American Bar Association 
Model Rules of Professional Conduct. Ethical rules generally apply to attorneys rather 
than to paralegals, but you must still be aware of them. If a paralegal works under the 
direction or supervision of an attorney, and the paralegal violates any of the rules, the attor-
ney is often held responsible. Ethical considerations control the entire litigation process, 
beginning with the decision to accept a case. Several ethical considerations influence the 
attorney’s decision to accept or reject a case. Other ethical standards govern the attorney’s 
and the paralegal’s conduct during the course of litigation.

Competency to Handle the Case
Obviously, an attorney should not accept a case if he does not possess the ability, knowl-
edge, or time to handle it. This decision is up to the attorney, and the paralegal has little, 
if any, input into it. However, competency means more than simply having the ability to 
handle a case. It also means that attorneys are prohibited from neglecting cases that they 
have accepted. This can concern a paralegal. When you are assigned to work on a case, you 
should make sure that the case is not ignored. Some tickling or calendaring system should 
be established to remind the attorney or paralegal to regularly review all cases.

Frivolous Claims
Lawsuits that have no merit should not be pursued. Again, this is usually determined by 
the attorney, but the attorney may rely on your research in making this decision. If an 
attorney handles a frivolous case, he risks being sued himself by the defendant in the action, 
in addition to subjecting himself to disciplinary proceedings by the state bar association. 
Furthermore, pursuing any claim or defense that has no evidentiary support is also a violation of 
Rule 11 of the Federal Rules of Civil Procedure. Any attorney violating this rule is subject 
to sanctions or penalties imposed by the court. See Exhibit 3–9.

Conflict of Interest
A law firm generally cannot accept a case if a conflict of interest exists. 

Conflicts of interest can arise in a number of different situations:

 1. A conflict might exist where the opposing party in the new case was a prior client of 
the firm or of any attorney in the law firm.

 2. A conflict might exist if a paralegal worked on a prior case in which the prior client is 
now an opposing party.

 3. A conflict might exist if any of the attorneys or paralegals have personal relationships 
with attorneys or paralegals representing the opposing party.

A conflict of interest usually arises when a firm is asked to sue a party whom it cur-
rently represents or previously represented in another case. Although prior representation 
does not always result in a conflict, the potential for a conflict exists and must be closely 
examined before accepting the case. A conflict is determined by whom the firm represents, 

conflict of interest
Being in a position where your 
own needs and desires could 
possibly lead you to violate 
your duty to a person who has 
a right to depend on you, or 
being in a position where you 
try to serve two competing 
masters or clients.

Model Rules of 
Professional Conduct
American Bar Association rules 
stating and explaining what 
lawyers must do, must not do, 
should do, and should not do. 
They cover the field of legal 
ethics. 
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rather than by whom any particular attorney in the firm represents. For example, in the 
case described in this chapter’s Commentary, your firm would have to consider suing Allied 
Auto Repair. Suppose, however, that one of the corporate attorneys in the firm had pre-
pared and filed incorporation documents for that business on a previous occasion. Could 
a litigation attorney now sue the company? Probably not.

Before accepting a case, a firm must determine that no conflict exists. The larger the 
law firm, the more likely it is that some conflict may exist. As a litigation paralegal, you 
may be responsible for checking for conflicts. All law firms need to keep some centralized 
list of all clients. Without such a list, each attorney in the firm would have to be questioned 
about a possible conflict. This is not only time consuming but also unreliable. Most law 
firms, especially larger ones, now have centralized computerized lists of all clients. This 
makes the conflict check simple and more accurate.

Conflict problems also can arise when an attorney or a paralegal has changed jobs, 
and the prior law firm represented a party who is now a potential defendant. The prior 
relationship might result in a conflict of interest in the current litigation. Should you find 
yourself in such a situation, you should immediately inform the attorney handling the case. 
In these cases, a firm can sometimes continue to handle the case as long as they do not 

Rule 11. Signing of Pleadings, Motions, and Other Papers; Representations 
to Court; Sanctions

(b) Representations to Court.

By presenting to the court (whether by signing, filing, submitting, or later advocat-
ing) a pleading, written motion, or other paper, an attorney or unrepresented party 
is certifying that to the best of the person’s knowledge, information, and belief, 
formed after an inquiry reasonable under the circumstances,—

1. it is not being presented for any improper purpose, such as to harass or to 
cause unnecessary delay or needless increase in the cost of litigation;

2. the claims, defenses, and other legal contentions therein are warranted by 
existing law or by a nonfrivolous argument for the extension, modification, or 
reversal of existing law or the establishment of new law;

3. the allegations and other factual contentions have evidentiary support or, 
if specifically so identified, are likely to have evidentiary support after a 
reasonable opportunity for further investigation or discovery; and

4. the denials of factual contentions are warranted on the evidence or, if 
specifically so identified, are reasonably based on a lack of information 
or belief.

(c) Sanctions.

If, after notice and a reasonable opportunity to respond, the court determines that 
subdivision (b) has been violated, the court may, subject to the conditions stated 
below, impose an appropriate sanction upon the attorneys, law firms, or parties 
that have violated subdivision (b) or are responsible for the violation.

EXHIBIT 3–9 Rule 11 of the federal rules of civil procedure
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allow the attorney or paralegal with the conflict to have any involvement in the case. This 
is sometimes referred to as setting up an ethical wall.

Not all conflicts of interest revolve around the clients or parties in a potential case. Some 
conflicts are created by relationships between attorneys or paralegals in opposing law firms.

Even if a conflict does exist, the firm can still handle the case if the prior client agrees 
in writing to waive the problem and if the conflict does not interfere with the ability of the 
attorney to represent the client. In the event that a conflict is not waived, the firm cannot 
accept employment in the new case. See Exhibit 3–10.

ETHICAL CONSIDERATIONS AFTER ACCEPTING 
A CASE

Communication with the Client
Lawyers owe a duty to their clients to keep them advised about the status of their cases. 
Failure of lawyers to do this is the basis of one of the most common complaints against 
attorneys. Litigation can sometimes take years, and much of the litigation process does not 
personally involve the client. If a lawyer fails to communicate with his client on a regular 
basis, the client may think the attorney is doing nothing on the case. You can be a real 
asset to the attorney in maintaining communication with the client. In fact, parties often 
feel more comfortable dealing with the paralegal. In any event, if you have been assigned 
to a case, you should establish some procedure for regularly advising the client about the 
status of his action. This requires that you calendar cases for regular review. And the most 
important rule to remember is to always return phone calls promptly. You should also keep a 
record of all telephone calls. Exhibit 3–11 is an example of a form that can be used. 

Communication with the Opposing Party
It is unethical for an attorney or a paralegal working with an attorney to personally contact an 
opposing party who is represented by his own attorney. Contact must always be made with 
the attorney. If the opposing party is not represented by counsel, communication is allowed. 
If you are required to contact an opposing party, you should first verify that the opposing 
party is not represented. Naturally, an opposing party can be contacted to ascertain whether 
he is represented and who is representing him. However, once that information is disclosed, 
all further communication should cease. 

ETHICAL CONSIDERATIONS: THE DECISION TO ACCEPT A CASE

√ Does the law firm have the competency and time to handle the case?
√ Does the case have legal merit?
√ Is there any conflict of interest with the parties?
√ Is there any conflict of interest between opposing lawyers or paralegals?

 

EXHIBIT 3–10 Ethical considerations: Deciding to accept a case
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One situation that sometimes occurs is that the opposing party, who is represented by 
an attorney, contacts you by telephone. (This is often a result of the failure of the opposing 
party’s attorney to return telephone calls.) In such a situation you must tell the party that you 
cannot talk to him. You should also advise the party’s attorney that her client attempted to 
talk to you about the case.

Confidentiality
Communication between a client and an attorney is confidential. The attorney is prohibited 
from disclosing any information revealed to him by his client. Even mentioning the client’s 
name, without discussing the facts of the case, may be a violation of this ethical requirement. 
As part of the litigation team, the paralegal is bound by the same rules. Whether you are 
present during conferences between the client and the attorney, whether the client directly 
communicates with you, or whether information is relayed to you by the attorney, you 
must honor the confidentiality. You should not discuss the case with anyone not directly 
involved in the case. Today, attorneys and paralegals must also consider confidentiality 
problems whenever they use technology tools such as a cellular phone or the Internet. 

 TELEPHONE CALL MEMO

Case Name: ________________________________________ Date ____/____/____/

Your Name: ___________________________________________________________

Telephone To __________ Telephone From __________

Telephone Number ________________________________

_____ Left Message With ______________________  ______ Requested Callback

_____ Left Voicemail

Re: __________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

_____________________________________________________________________

______________________

Time Billing (circle or fill in)    .1    .2    .3    .4    .5    ______

EXHIBIT 3–11 Telephone call memo form
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Neither cellular phones nor the Internet provide a secure method for confidential com-
munications. Communications over cellular phones and the Internet can be intercepted 
(either intentionally or accidentally). 

Another current area of concern involves electronic transfer of documents. An elec-
tronic version of a document may contain “metadata.” Metadata is information about the 
content and creation of the document and often includes confidential information. 

Honesty
An attorney must never knowingly make a false representation about a case to a court or 
other tribunal. Although paralegals do not usually appear in court, you may frequently 
assist in the preparation of documents that are filed in court. You must be careful that 
factual and legal information is true and accurate.

In addition to honesty with the court, attorneys and paralegals should always be honest in 
their dealings with other attorneys and other paralegals. Aside from basic ethical considerations, a 
firm’s reputation will be destroyed if its attorneys and paralegals cannot be trusted by other firms.

Attorney Fees
In setting fees in a case, an attorney is concerned with at least two ethical standards. First, 
the fee should not be unreasonable or unconscionable. Second, the fee arrangement, 
including any additional expenses, should be clearly explained to the client.

A fee in a litigation case can be set in a number of different ways. At the outset of the case the 
attorney could simply set a flat fee, or fixed sum, to handle the case. For example, an attorney and 
client might agree that the attorney will handle the client’s contract dispute for $10,000. Because 
the amount of time needed to properly litigate a case is hard to predict, it is rare to see a fee set in 
this manner. However, if the fee is set this way, the attorney must make a reasonable, good-faith 
effort to make the fee commensurate with the expected work in the case.

More commonly, the attorney and client will agree to an hourly billing. In an 
hourly billing, the client is charged a fixed amount for each hour the law firm spends on 
the case. The hourly rate cannot be excessive, but there are substantial differences in fees 
charged by lawyers, often depending on the attorney’s experience. It is also common for 
firms to bill for paralegal time. For example, a firm handling some complicated business 
litigation might charge the client as follows: Senior Litigation Attorney—$350/hr; Junior 
Litigation Attorney—$225/hr; Paralegal—$125/hr. It is, of course, unethical to bill the 
client for time not spent on the case. See Exhibit 3–12 for an example of a form that can 
be used to keep accurate time records.

An alternative way of setting a fee in litigation is the contingent fee, a common 
arrangement in personal injury cases. In the contingent fee agreement, the attorney takes 
a percentage of whatever recovery is obtained. If no recovery is made, the attorney receives 
no fee. In this type of fee arrangement, there are times when an attorney receives a large fee 
for little time spent. Such a result, however, does not make the arrangement unreasonable. 
Contingent fees have been allowed on the theory that they permit people to pursue cases 
they could not afford otherwise.

A fee is the compensation that an attorney receives for his time and efforts in a case. 
However, it is not the only expense incurred during the litigation process. Courts require 

flat fee
A legal fee based on a fixed 
sum rather than on an hourly 
rate or a percentage of a 
recovery.

hourly billing
A legal fee based on a fixed 
amount for each hour the law 
firm spends on the case.

contingent fee
Payment to a lawyer of a 
percentage of the “winnings,” if 
any, from a lawsuit rather than 
payment of a flat amount of 
money or payment according to 
the number of hours worked.
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filing fees to process documents. Investigators and experts are often needed to help prove 
the case, and process servers have to be paid to serve papers. Out-of-pocket expenses such 
as these are known as costs. Most attorneys expect that the client will pay the costs of 
suit in addition to the fee that is charged. Even if the case is handled on a contingent 
fee basis, the attorney may request that the client put up funds to cover expected costs. 
Sometimes the attorney will advance or pay for these costs himself, expecting reimburse-
ment (in addition to his fee) when the case is settled. It is important for the attorney to 
make this clear to the client.

Only the attorney may set fees. The paralegal is not permitted under professional 
guidelines to be involved in establishing fees in a case. However, you should be aware of the 
fee structure in case a question arises about a billing entry during the course of litigation.

Written Fee Agreements
The fee arrangement between the client and the attorney should always be in writing and 
signed by the client. In some jurisdictions, this is now required by law. However, even if not 
required, common sense dictates that the agreement should be clearly set forth in writing 
to avoid any dispute. The fee arrangement is usually included in a document referred to as 
a retainer agreement. See Exhibit 3–13 for a sample retainer agreement.

 Date ________ Daily Time Sheet of ___________________ Page ____ of ___

CASE NAME CODE DESCRIPTION OF WORK PERFORMED TIME

BILLABLE CODES

ANA Analyze DIS Discovery TLC Telephone Call
ANS Answer Complaint MOT Motion TVL Travel
BRF Brief RES Research TRP Trial Prep.
CON Conference FIL Review File TRL Trial
CRT Court Appear. SUM Summarize MSC Miscellaneous

EXHIBIT 3–12 Time sheet for hourly billing

costs
Expenses of one side in a 
lawsuit that the judge orders 
the other side to pay or 
reimburse.

retainer
1.  Employment of a lawyer by 

a client. 
2.  The specific agreement in 

no. 1.
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  THIS AGREEMENT IS BETWEEN JANET KELSEY, hereafter referred to as “Client” and OKIMURA AND RESNICK hereafter 
referred to as “Attorney”. This agreement shall govern the respective rights and responsibilities of Client and Attorney, 
unless a subsequent agreement is made in writing.

 1. Claims Covered by Agreement. Client retains Attorney to represent her in connection with a claim for damages for 
injuries suffered by Client while riding on a bus owned and operated by the City of Boise on or about April 4, ____. 
This Agreement does not cover any other possible related claims that may arise and may require legal services (for 
example, workers’ compensation claims or disputes with Client’s insurance company).

 2. Services to Be Performed by Attorney. Attorney agrees to perform the following legal services, if necessary, with 
respect to the claim described above:

  • investigation of claim
  • preparing and filing lawsuit
  • negotiation
  • trial
  •  if judgment is obtained, opposing motion for new trial Attorney is authorized to associate or employ, at 

Attorney’s expense, other counsel to assist in performing the services required by this Agreement.

 3. Services Not Covered by This Agreement. The following services are not covered by this Agreement and if any 
are required to be done, additional fee arrangements shall be made between Attorney and Client:

  • defending any cross-complaint against Client in connection with above matter
  • any appeal in the above matter, regardless of who prevails at trial
  • any retrial ordered after post trial motion or as a result of a mistrial, or after reversal on appeal
  • proceedings in connection with enforcing any judgment

 4. No Guarantee as to Result. Client acknowledges that Attorney has made no guarantee as to the outcome or the 
amounts recoverable in the above matter.

 5. Contingency Fee to Attorney. Client acknowledges that she has been advised by Attorney and is aware that any 
contingency fee arrangements are not set by law and that such a fee is negotiable between Attorney and Client. 
Client agrees that Attorney shall be paid thirty-three and one-third percent (331⁄3 %) of any recovery, whether 
such recovery is by way of settlement, judgment or compromise and Client agrees this is reasonable. Client further 
understands and agrees that costs and expenses incurred by Attorney shall be reimbursed before the contingency 
fee is computed.

 6. Litigation Costs and Expenses. Attorney is authorized to incur reasonable costs and expenses in performing legal 
services under this Agreement. Client agrees to pay for such costs and expenses in addition to the contingency fee 
listed in paragraph 5.

  (a)  Particular costs and expenses: The costs and expenses necessary in this case may include any or all of the 
following:

• court filing fees
• process serving fees
• private investigator fees
• photographic/graphic artist fees
 • fees to experts for consultation and/or appearance at deposition or trial jury fees
• court reporter fees

EXHIBIT 3–13 Retainer agreement 

(continued)
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Fee Sharing
In addition to ethical standards regarding the amount of fee a lawyer may charge, there are 
also standards regarding fee sharing. Generally, an attorney cannot share a fee in a case with 
a non-lawyer. This includes a paralegal.

Property of Client—Trust Accounts
An attorney cannot commingle his own assets or property with property belonging to a 
client. To handle this kind of a situation, attorneys have special bank accounts, known as 
trust accounts, into which they deposit all money belonging to their clients. It is allowable 
to have one trust account for many clients, as long as accurate records are kept.

In litigation, trust accounts are utilized for two main purposes—advances by the client 
and settlement or satisfaction of judgments. First, if the client gives the attorney money 
that is specifically designated for costs, then the money should be deposited in a trust 
account until the cost is actually incurred. The attorney should not deposit the funds into 
his general account. Likewise, if the client gives the attorney a fee advance, that should also 
be deposited into the trust account until the fee is actually earned. Second, when a case is 
settled, the attorney must exercise care regarding any money he receives. A settlement check 
is primarily the property of the client. However, the attorney wants to be certain that he 

  • mail, facsimile transmission, messenger and other delivery charges
• transportation, meals, lodging and all other costs of necessary out-of-town travel
• long distance telephone charges
• photocopying (in office) at $.20/page

  (b)  Client’s responsibility to costs Attorney may advance such costs and expenses on Client’s behalf but is 
not obligated to do so. Client agrees to reimburse Attorney upon demand for any such advances. Client is 
responsible for such reimbursement regardless of the status or outcome of the litigation.

 7. Effect of Discharge by Client. Client shall have the right to discharge Attorney at any time upon written notice 
to Attorney. Such discharge shall not affect Client’s obligation to reimburse Attorney for costs incurred prior to the 
discharge. Attorney shall be entitled to the reasonable value of legal services performed prior to such discharge to 
be paid by Client from any subsequent recovery on the claim covered by this Agreement.

 8. Attorney’s Lien. To secure payment to Attorney of all sums due under this Agreement for legal services, Client 
hereby grants Attorney a lien on Client’s claim and on any recovery Client may obtain, whether by judgment or 
otherwise.

 9. Arbitration of Dispute. Any dispute arising between Attorney and Client regarding fees charged or services 
rendered under this Agreement, including any claim for breach of contract, negligence or breach of fiduciary 
duty, shall be resolved by binding arbitration, conducted in accordance with the rules of the American Arbitration 
Association.

Dated:
Attorney: Client

  ____________________________________ _____________________________________

EXHIBIT 3–13 (continued)

trust account (trust 
deposit)
Money or property put in 
a bank account to be kept 
separate (often for ethical or 
legal reasons) or used for a 
special purpose.
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receives his fee and costs. In fact, the attorney may have a lien against the settlement if so 
provided in the retainer agreement. Because of the client’s interest in the check, however, 
the attorney cannot deposit it into his personal account. The attorney must deposit the 
check into the trust account. After he makes certain that the settlement check has cleared, 
he can make proper disbursements from the trust account, paying the client his share and 
reimbursing himself for his costs and fee. If the trust account contains money for more 
than one client, the attorney should always make sure that the check has cleared before 
making any disbursements. Failure to do so could result in the property of one client being 
used for the benefit of another.

The importance of proper control and management of trust accounts cannot be 
overemphasized. Intentional misuse of clients’ funds is theft and is punishable criminally. 
Negligent misuse of client funds results in disciplinary proceedings against the erring attorney. 
This is one area where bar associations are especially strict. See Exhibit 3–14.

Special Ethical Concerns for Paralegals
Although paralegals should be careful to follow all ethical standards imposed on attorneys, 
some concerns particularly affect legal assistants. Both the National Association of Legal 
Assistants (NALA) and the National Federation of Paralegal Associations have adopted 

FINDING IT ON THE INTERNET

The Internet provides numerous sources for paralegals in the initial stages of litigation. 
There are several good Web sites dealing with legal ethics. One site that will give you 
current news, as well as links to the rules of professional conduct for the various states, 
is <http://www.legalethics.com>. This site has numerous news articles relating to the 
impact of technology on traditional ethical rules such as confidentiality and establishing 
the attorney-client privilege when using Web sites and chat rooms. Two other sites that 
provide links to the ethics rules of each state are <http://www.law.cornell.edu/ethics/> 
and <http://www.findlaw.com> (on the page “For Legal Professionals” link to the appropri-
ate state jurisdiction.) The ethical rules for NALA and NFPA can be found on their Web sites, 
<http://www.nala.org> and <http://www.paralegals.org>.

Numerous Web sites also provide free sample legal forms. To find sample client interview 
forms, retainer agreements, and various letters, go to <http://www.lectlaw.com> and look 
for legal forms. For additional federal and state litigation forms, check <http://findlaw.com>. 
On the home page search for “court forms.” Many federal court forms can be found at 
<http://www.uscourts.gov>. Link to the “Library” and you will find “forms.”

 a. Access the sites for NALA and NFPA and locate the ethical rules. (Search hint: On the 
NALA site follow the links to general information about the paralegal profession. 
On the NFPA site, follow the link to positions and issues.) Write a memo briefly 
summarizing each of the guidelines that would apply to the litigation paralegal 
working on the Kelsey case that has been discussed in this chapter.

 b. Access the lectlaw form site. Locate and download at least three forms that might 
be appropriate for the Kelsey case. 

http://www.legalethics.com
http://www.law.cornell.edu/ethics/
http://www.findlaw.com
http://www.nala.org
http://www.paralegals.org
http://www.lectlaw.com
http://findlaw.com
http://www.uscourts.gov
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ethical standards or guidelines for the paralegal profession. Included in those guidelines are 
the following:

 1. Paralegals or legal assistants should disclose their status as a legal assistant at the beginning 
of any professional relationship.

 2. Paralegals should protect or preserve all confidential information obtained by them.

 3. Paralegals should not engage in any activity involving the unauthorized practice of law, 
including giving legal advice.

 4. Paralegals should not establish the attorney-client relationship nor set fees.

 5. Paralegals should be honest and accurate in all timekeeping and billing records.

All of these ethical standards are important for the paralegal, but one that often poses 
many day-to-day questions involves the unauthorized practice of law. In part this is because 
the practice of law involves such a variety of activities. As a general rule, however, the 
unauthorized practice of law prohibits paralegals from:

 1. making an appearance in a court proceeding on behalf of a client.

 2. giving legal advice to a client (advice that calls for a legal opinion or legal judgment).

 3. signing pleadings or other documents filed in court on behalf of a client.

On the other hand, as a general rule, a paralegal can do the following without engaging 
in the unauthorized practice of law:

 1. file documents in court or communicate with court staff regarding a case

 2. give factual information to a client, including general descriptions of legal proceedings

 3. sign correspondence to clients, courts, or others, as long as the paralegal status is made 
clear and as long as the correspondence does not include any legal advice

ETHICAL STANDARDS: THE LITIGATION PROCESS

 √ Communicate regularly with your client
 √ Do not communicate directly with an opposing party who is represented by an 

attorney
 √ Keep all information about the case and the client confidential
 √ Be honest in all representations to the court and to opposing counsel
 √ Do not set unconscionable fees
 √ Clearly explain fee arrangements to client and prepare written fee agreement 

if required by state law
 √ Do not share fees with non-attorneys
 √ Keep all client funds in a trust account
 √ Never commingle personal or business funds with trust account funds

 

EXHIBIT 3–14 Ethical considerations: The litigation process
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THE INFLUENCE OF PRELIMINARY 
CONSIDERATIONS ON LEGAL 
OFFICE PROCEDURES

Litigation is a business and as such a litigation law firm must follow accepted business 
practices. Those practices, however, must reflect the legal and ethical requirements and 
obligations discussed earlier in this chapter. The following outlines typical litigation office 
procedures that occur when a law firm is faced with a new client:

 1. As soon as a potential client contacts a firm, a conflicts check is done.

 2. If no conflict exists, an attorney confers with the potential client and makes an initial 
assessment of the facts. (Client interviews are discussed more fully in the next chapter.)

 3. The attorney determines that a valid cause of action exists, that the statute of limitations 
has not run out, and that pursuing the case is reasonable. (Facts uncovered during the 
investigative stage of the case may alter this assessment.)

 4. The attorney explains to the potential client the details of the law firm’s representation, 
including the fee arrangements.

 5. If the potential client agrees to pursue the case, a retainer agreement is prepared and 
signed by the client and the attorney.

 6. An office file is created. The file must contain basic information about the case and 
contact information regarding the client. This information is usually kept in a physical 
file as well as in an electronic format.

 7. A financial ledger sheet is created to keep track of all expenses and income related to 
the case.

 8. If applicable, retainers and cost advances are deposited into an attorney trust account.

 9. Dates for possible claim statutes and statutes of limitation are put in a tickler file. The 
file is also calendared for review.

 10. The client is introduced to the paralegal, and the role of the paralegal is explained.

 11. A letter is sent to potential defendants, or if applicable their attorney or insurance carriers, 
notifying them of representation.

Summary

• Before filing any lawsuit, it must be determined that a cause of action, or legally recognized 
right to sue, exists. This may involve researching the law and analyzing the evidence in the 
case. The paralegal must understand the legal and factual basis for the cause of action to 
properly assist the attorney in preparing for trial.

• All lawsuits must be filed in a timely manner. Time limitations for filing lawsuits are known as 
statutes of limitations and claim statutes. The equitable concept of laches also limits the time 
in which to file suit. Time limits vary depending on the type of case and the jurisdiction. 
All firms maintain some type of tickler system to keep track of time requirements.
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• In addition to reviewing the legal basis of the lawsuit and the ethical restraints in accepting a 
case, an attorney should consider the practicalities of the lawsuit. In particular, the damages 
and the ability of the defendant to pay a judgment must justify the cost of litigation.

• An attorney must clearly notify a prospective client if he decides not to take a case. He 
should also warn the individual of time limitations in pursuing the case. The attorney 
must also be careful in making any representations regarding the merits of the case.

• In deciding to accept a case, an attorney is bound by certain ethical standards. She 
cannot accept a case if she is not competent to handle it, if the case is without merit 
or frivolous, or if there is a conflict of interest.

• After accepting a case, the members of the law firm, especially the attorney and the 
paralegal, are bound by other ethical standards. They should keep the client advised 
about the status of the case. They must never communicate personally with an oppos-
ing party once they know that party is represented by his own attorney. They must 
honor the confidentiality of their client and not discuss the case with third parties. 
They must be honest in their dealings with the court and other law firms. Attorney 
fees should be reasonable and clearly explained to the client. In some cases written fee 
agreements are necessary. Any monies belonging to the client must be kept in a trust 
fund and not commingled with the attorney’s personal property. Paralegals must be 
careful not to give legal advice and to properly identify themselves to clients.

• Business practices in accepting a case, creating office files, and maintaining proper financial 
records must be in accordance with ethical rules governing the legal profession.

Key Terms

cause of action
claim statute
conflict of interest
contingent fee
costs
flat fee

hourly billing
laches
retainer
Model Rules of 
 Professional Conduct

statute of limitations
tickler system
trust account

Review Questions

 1. What is a cause of action?

 2. What is the importance of a cause of action to the litigation process?

 3. What are the various types of time limitations on filing a lawsuit?

 4. What is a tickler system, and why is it important in a litigation law firm?

 5. What practical considerations must be reviewed prior to accepting a case?
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 6. What is the proper procedure for turning down a case?

 7. What are the various ethical standards that control an attorney’s decision to accept a case?

 8. What are the ethical responsibilities governing law firms that handle litigation?

 9. What are the special ethical concerns of litigation paralegals?

 10. How do preliminary ethical and legal considerations influence initial office procedures?

Chapter Exercises

Where necessary, check with your instructor prior to starting any of these exercises.

 1. Review the Commentary at the beginning of the chapter. Analyze the actions of Allied 
Auto Repair, the city, the bus driver, and the driver of the other vehicle involved in 
the collision and determine if a cause of action for negligence exists for each of the 
parties. Show your conclusions by completing charts for each of the parties as was 
done in Exhibit 3–2. In completing the charts, indicate if factual support for any 
element is lacking.

 2. Research the laws of your state. Find the statutes of limitations for the following types 
of cases: an action for personal injuries based on negligence; an action for personal 
injuries based on strict liability; an action for personal injuries based on medical 
malpractice; an action for legal malpractice; an action for property damage based on 
negligence; an action based on a written contract; an action based on an oral contract; 
an action for fraud.

 3. Review your state rules of professional conduct. (You can probably find these rules 
on the Web site for your state bar association.) Summarize rules that might affect a 
litigation paralegal.

 4. During your client interview with Janet Kelsey, assume that she asks you the following 
questions. How should you respond?

 a. Do you think I have a good case?

 b. Should I take photos of the scene of the accident?

 c. How long will this case take if it has to go to trial?

 d. If the attorney files a lawsuit, what will court costs be?

 e. Based on your experience, what is my case worth?

 5. Refer to Exhibit 3–3, Elements of Different Causes of Action. Analyze the following 
factual situations and determine which, if any, cause of action exists.

 a. Connors and Loewe enter into a written agreement whereby Connors agrees to 
purchase Loewe’s house. Prior to signing the agreement, Connors asked Loewe 
about the condition of the roof. Loewe tells Connors that the roof is in good repair. 
In fact, Loewe recently had a roof inspection done and was told that the roof was 
in terrible condition and should be replaced immediately. Shortly after Connors 
moves into the premises, a storm occurs and the roof leaks in several places.
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 b. Engels buys a preassembled student desk for her grammar school son. When an 
overhead light goes out in her son’s room, Engels stands on the desk to reach the 
light. The desk collapses and Engels is injured.

 6. Refer to the various statutes of limitations set out in this chapter (see Exhibit 3–4 and 
Exhibit 3–5). Consider the following cases. What would be the last date on which the 
complaint could be filed?

 a. On February 15, 2007, Jeffers and Holmes, both California residents, enter into 
an oral agreement whereby Holmes agrees to loan Jeffers money, which is due and 
payable on February 15, 2008. On February 15, 2008, Jeffers does not repay the 
money. Holmes wants to sue.

 b. Ruiz hires Baines and Baines, Attorneys at Law, to represent him in a lawsuit for 
personal injuries resulting from an automobile accident. Unfortunately, the attorneys 
miss the statute of limitations for the action and Ruiz’s claim is barred. The com-
plaint should have been filed March 1, 2007. On March 10, 2007, Ruiz calls the 
attorneys and asks about his case. They tell him that everything is going along and 
that he should be patient because lawsuits take a long time. After hearing nothing 
for four months, on July 12, 2007, Ruiz again calls the attorneys. This time he talks 
to a paralegal in the firm, who checks the file and tells him that she does not see any 
record of a complaint being filed. On July 20, 2007, Ruiz contacts another lawyer, 
who calls Baines and Baines. Finally, on July 30, 2007, Gerald Baines, one of the 
partners of Baines and Baines, admits that a complaint was never filed. Ruiz wants 
to sue Baines and Baines for malpractice. Apply California law (Exhibit 3–5).

 c. Pedersen and her 12-year-old daughter are injured in a motor vehicle accident 
with a United States postal truck on March 15, 2007. They wish to sue the 
United States government for their injuries. By what date must a claim be filed? 
(See Exhibit 3–6.)

 7. Assume that you are a litigation paralegal responsible for tickling or calendaring 
statutes of limitations for new cases. What date or dates would you calendar to make 
sure your office did not miss the statute of limitations for the cases mentioned in the 
previous question?

Chapter Project

Review the Commentary at the beginning of the chapter. Research the following questions 
and present your findings in an interoffice memorandum:

 1. What is the appropriate statute of limitations in your state for this case?

 2. Do the laws of your state allow you to sue the city? If so, do any special claim statutes 
apply? If so, does Kelsey still have time to file a claim?

 3. Are there other types of cases in your state that require a claim to be submitted prior 
to filing a lawsuit?
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THE BENNETT CASE
Assignment 3: Preliminary Claim
You have been given a copy of the Bennett research file along with a copy of the initial cli-
ent interview form (see Appendix B). This file contains copies of relevant federal codes and 
regulations regarding discrimination claims under Title VII. The attorney handling the case 
is eager to pursue a claim under Title VII. Your supervisor tells you that before filing this type 
of lawsuit a claim with either the state or the EEOC must be submitted. Your supervisor tells 
you that the next step is to file a claim with the EEOC. The requirements for this claim are 
found in the Code of Federal Regulations. You are to read this rule (29 C.F.R. 1601), a copy 
of which is in the Bennett research file, and draft a claim. The needed factual information 
should be located in the client interview form. You should also review the Web site for the 
Equal Employment Opportunity Commission (<http://www.eeoc.gov>) for information on 
filing a charge of discrimination with the agency.

Student CD-ROM
For additional materials, please
go to the CD in this book.

Online CompanionTM

For additional resources, please go to
http://www.paralegal.delmar.cengage.com

http://www.eeoc.gov
http://www.paralegal.delmar.cengage.com
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COMMENTARY—THE MORRISON CASE
Oscar Morrison contacted your firm to represent him in a personal injury lawsuit against 
Acme, Inc. for asbestosis allegedly contracted on the job. Acme, Inc. is a manufacturer 
of products containing asbestos. The products were purchased and used by Morrison’s 
employer, a tire manufacturer. Your attorney asked that you handle the preliminary 
arrangements for the interview, help determine whether the firm should accept the 
case, locate the necessary forms to gather information during and after the interview, 
and coordinate the interview. Your attorney explained that she would like for you to 
participate in the interview so that the client will be comfortable communicating with 
you throughout the expected lengthy litigation. You are to function as a member of the 
litigation team, which consists of a senior attorney, several junior associates, and several 
paralegals.

OBJECTIVES

Chapter 3 discussed important preliminary considerations affecting the filing of a law-
suit. Interviewing and investigation are also important steps in beginning the litigation 
process. Knowledge of some basic rules of evidence helps in these two steps. After read-
ing this chapter, you should be able to:

• outline the paralegal’s responsibilities in preparing for the client interview.
• describe how to set up a client interview.
• prepare an ideal client interview questionnaire.
• list forms or documents that might be needed during the client interview.
• explain the paralegal’s role during the client interview.
• identify potential sources for locating fact witnesses or elusive defendants.
• discuss the techniques for interviewing fact witnesses.
• identify rules that control the admissibility of different forms of evidence.
• describe methods for locating and preserving evidence.
• explain the functions of an expert witness.
• explain the paralegal’s role in procuring an expert witness.

THE CLIENT INTERVIEW
Successful litigation begins with proper preparation and investigation of both the facts and 
the law. This preparation and investigation often starts with the client interview. In most 
cases, the client is the most knowledgeable about the facts of the case. During a client 
interview, these facts are communicated to the attorney handling the case. The attorney 
is then able to determine what aspects of the case need further investigation or research. 
Not only is the client interview an essential step in the fact-gathering process, but it also 
establishes the foundation for the long-term relationship between the client and the firm. 
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The interview establishes the tone for the representation. If the interview goes smoothly, 
the client’s impression of the firm will be favorable. However, if the paralegal and attorney 
are not prepared for the interview, have not researched the issues, and are not familiar with 
the basic facts of the potential representation, the client will have good cause to question 
his or her choice of counsel.

The client interview affords the paralegal the opportunity to become an integral part 
of the litigation team. Although the attorney normally conducts an initial interview, a 
paralegal often plays an important role in the process. You may be asked to take various 
levels of responsibility for the interview, including:

 1. researching potential causes of action or defenses,

 2. scheduling the interview,

 3. developing an interview questionnaire or form to fit the particular case,

 4. gathering forms and documents the client will have to sign,

 5. taking notes during the interview, and

 6. producing a summary of the interview.

Preparing for the Initial Client Interview
Research Potential Causes of Action or Defenses  Preparation is essential to a 
successful interview. Once you are assigned a case such as the Morrison case discussed in 
the Commentary of this chapter, you should review all information available on the sub-
ject matter of the potential litigation and the causes of action or defenses. In Chapter 3, 
sources for researching the elements of a cause of action were described. In addition, you 
should find out as much as you can about the factual subject matter of the lawsuit. Your 
firm’s library, the local library, and the Internet offer an abundance of articles on recent 
asbestos cases, including who has been sued, the outcome of jury trials, and reports on 
damage awards. You should also refer to medical journals covering the causes and effects 
of asbestosis. Only by understanding the factual basis of the lawsuit will you be able to ask 
relevant and pertinent questions during an interview.

Schedule the Interview  Once the attorney determines that a potential cause of action 
exists, the initial client interview can be scheduled. Before scheduling the interview, how-
ever, remember to check the firm’s current and past client lists to rule out any conflict with 
any of the potential defendants. In scheduling the interview, the attorney’s calendar should 
be checked for acceptable dates. You may contact the client by telephone to discuss avail-
able dates or suggest a tentative date by letter and request confirmation that the date is 
acceptable. If contact is made by telephone, a confirming letter should be sent. The date for 
the initial interview should be set as early as possible. When setting up the initial interview, 
the client should be instructed to bring along all necessary information for preparing the 
case. This information will vary depending on the nature of the case but may include such 
items as names and addresses of opposing parties and all witnesses, copies of any corre-
spondence between the client and the opposing party, and written verification of damages 
(medical bills, wage statements, etc.). Exhibit 4–1 is an example of an appointment-setting 
letter that requests the client to bring pertinent information to the interview.
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Schneider & Fenton
Attorneys at Law
45 North Main St.

San Antonio, Texas 78265
(512) 555-1312

Allyson Schneider Anthony Fenton
Glen Bardwell K.W. Post

Oscar Morrison
189 Montalban Dr.
San Antonio, Texas 78265

Dear Mr. Morrison,
An appointment has been scheduled for you with attorney Allyson Schneider of our 
firm at 10 A.M. on Monday, June 15, at our offices to discuss your case. This interview 
should require approximately one hour. Please bring with you to the interview the 
following items checked on the list below:

 (X) Social Security number
 (  ) Copy of insurance policy
 (X) Information relating to the opposing party, such as insurance carrier, etc.
 (X) Accident or incident reports
 (X) Photographs and/or diagrams of injury site
 (X) Newspaper clippings relating to accident or injury
 (X) Witness statements
 (  )  Description of automobiles involved in accident, including license tags, owner, 

and amount of damage
 (X) Medical bills and information relating to treating physicians and hospitals
 (X) Employment information concerning time lost because of accident
 (X) Any other relative information or documents.

Producing the information requested at the time of the interview will enable us to 
expedite the handling of your claim. Please call me if you have any questions about the 
items requested.

     Sincerely,

     Alan Berkshire
     Paralegal

EXHIBIT 4–1 Letter advising client of initial interview appointment

90     PART II: INITIATING LITIGATION



The location of the interview is important. If the client is critically ill, has difficulty 
walking, or expresses reluctance to talk in the formal environment of the law firm, the 
interview may have to be held at the client’s home, office, or hospital room. Most inter-
views in the law firm are conducted in either the attorney’s office or a conference room. 
If a conference room is required, you may be asked to schedule the conference room and 
prepare it for the interview.

Enter the location and time of the interview on the attorney’s calendar and on your 
calendar or reminder system. A follow-up telephone call to the client the day before 
the interview ensures that the attorney’s time is not wasted because of a last-minute 
cancellation.

Develop Interview Questionnaires or Forms  It is important to have some idea 
of the questions to be asked during a client interview. During any client interview, 
the attorney or paralegal first needs to elicit general background information, such as 
address, telephone number, employer, and so on. The heart of the interview, however, 
consists of questions specifically related to the case. Forms for client interviews con-
taining sample questions are found in many form books and practice manuals in the 
law firm’s library. However, interview forms are useful only if they are tailored to the 
specific case. An interview form that your attorney utilized in a construction contract 
case would be worthless in an asbestosis case. If you cannot find a form specifically 
tailored to your situation, you need to develop your own. Standard questions relating 
to identity, contact information, and general background information can be found on 
any client interview form. Developing questions specifically addressing the facts and 
issues of your case requires some thought and effort. One way to approach this kind 
of task is by identifying and listing the elements of all potential causes of action and 
using this list as an outline for organizing and writing your interview questions. Once 
you understand what the attorney has to prove at trial, you should be able to formulate 
questions geared toward gathering that information. Exhibit 4–2 is an example of an 
interview questionnaire.

Gather Forms and Documents for Client Signature  Prior to the actual interview, 
you should locate copies of all forms that the client might need to sign. The first form 
to be filled out is the representation letter or retainer agreement, which establishes 
the ground rules of the litigation, including fees, billing rates, retainer, and work to 
be performed by the law firm. A sample retainer agreement was shown in Chapter 3 
(Exhibit 3–13).

In Morrison’s case, the client’s medical history and related expenses must be documented. 
Information concerning Morrison’s medical treatment by a hospital, doctor, physical therapist, 
or laboratory can be obtained only through a written release or authorization signed by 
Morrison. A release or authorization is a signed statement by the client that authorizes 
someone (such as a doctor or employer) to give the attorney information regarding the client, 
information that otherwise might be treated as confidential. In drafting a medical release 
form you must be careful to use a form that complies with the privacy rights enumerated in 
the federal HIPAA law (Health Insurance Portability and Accountability Act). Some states 
have additional privacy laws. Exhibit 4–3 shows a medical release form.

representation letter
A letter from an attorney to 
a new client establishing the 
ground rules of the litigation, 
including fees, billing rates, 
retainer, and work to be 
performed by the law firm.

retainer agreement
An agreement between an 
attorney and a client setting 
forth the fee arrangement.

release
A document by which a claim 
or right is relinquished.

authorization
A signed statement 
empowering someone (such 
as a doctor or employer) to 
give out information that 
might otherwise be treated as 
confidential.
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PERSONAL DATA:
Name:  __________________________________________________________________
Home Address:  __________________________________________________________
Address for Billing:  ________________________________________________________
Home Telephone:  ________________________________________________________
Work Telephone:  _________________________________________________________
Cellular Phone:  ___________________________________________________________
Fax Number: _____________________________________________________________
E-mail:  _________________________________________________________________
Date of Birth:  ____________________________________________________________
Social Security No.:  _______________________________________________________
Driver’s License No.:  _______________________________________________________
Spouse’s Name:  __________________________________________________________
Spouse’s Work Phone:  _____________________________________________________
Employer:  _______________________________________________________________
Address:  ________________________________________________________________

INFORMATION RELATING TO CLAIM:
Type of claim (EEOC, med. malpractice, etc.):  __________________________________
Date of incident leading to claim:  ___________________________________________
Brief statement of incident (or attach statement):  ______________________________
________________________________________________________________________
________________________________________________________________________
Itemize damages incurred to date: ___________________________________________
________________________________________________________________________
Do you anticipate additional damages? If so, describe:  __________________________
________________________________________________________________________
Name and address of any doctors you have seen:  ______________________________
________________________________________________________________________
Identity, address, and phone of any potential witnesses:  _________________________
________________________________________________________________________
Description and location of any documents or correspondence pertinent to litigation:  
________________________________________________________________________
________________________________________________________________________
Have you made any statements to anyone (orally or in writing) regarding this case? If so, 
describe.  ________________________________________________________________
________________________________________________________________________
Do you have any insurance which covers this claim? If so, please describe.  __________
________________________________________________________________________
________________________________________________________________________
Have you been served with any papers relating to this case?  _____________________
Have you heard from any lawyers concerning this case?  _________________________

PRIOR LITIGATION:
Type of litigation:  _________________________________________________________
Date and place of litigation:  ________________________________________________
Outcome of litigation:  _____________________________________________________
Attorney representing you:  _________________________________________________

EXHIBIT 4–2 Client interview form



 C H A P T E R  4 :  I N V E S T I G AT I O N  A N D  E V I D E N C E      93

AUTHORIZATION FOR RELEASE OF INFORMATION

I, OSCAR MORRISON, hereby authorize _________________________________ to 
release to the law firm of SCHNEIDER & FENTON, located at 45 North Main St., 
San Antonio, Texas 78265, telephone (512) 555-1312 or their authorized representative 
the information specified below pertaining to: Oscar Morrison, Birthdate: 10/25/1965.

Information/Type of Records Requested:
All records pertaining to medical treatment as a result of or related to exposure to 
asbestos, including, but not limited to, all X rays, medical records, nurses’ notes, medical 
charts, diagnostic studies, and medical opinions.

For the Following Dates: 01/10/2000 and all dates forward

This disclosure is requested for the purposes of evaluation of a legal matter handled by 
SCHNEIDER & FENTON on behalf of Oscar Morrison and this authorization expires at the 
time said legal matter is resolved.

I have read the above and also have been advised of my right to receive a true copy of 
this authorization. Further, I understand the contents of this written authorization in 
its entirety and have asked questions about anything that was not clear to me, and am 
satisfied with the answers I have received.

I further acknowledge that I understand my right to revoke this authorization by 
presenting written notice to SCHNEIDER & FENTON. I further understand that if 
SCHNEIDER & FENTON has already served the authorization to the entity listed 
above, SCHNEIDER & FENTON has the right to dishonor my request to revoke the 
authorization. 

It should be further noted that the information used or disclosed pursuant to this 
authorization may be subject to redisclosure by the recipient.

A PHOTOSTATIC OR FACSIMILE COPY OF THIS AUTHORIZATION SHALL BE CONSIDERED 
AS EFFECTIVE AND VALID AS THE ORIGINAL.

Client/Patient Signature: __________________________ Date: ___________________

EXHIBIT 4–3 Medical authorization

To further establish damages as a result of the alleged asbestosis, Mr. Morrison’s 
employment records, tax returns, and/or earnings statements must be obtained. The Social 
Security earnings record, which offers a complete history of the client’s employment and 
earnings, should be requested early in the investigative process of this case. Exhibit 4–4 
shows a release for that employment information.
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Exhibit 4–5 presents a checklist of the steps in preparing for a client interview.

The Paralegal’s Role in the Interview
You have completed the research assignments and prepared all the necessary forms. The 
day of the interview has arrived. Your attorney should introduce you to the client and 
explain your role in the case. Giving clients a copy of your business card will assist them 
in contacting you should the need arise. This will facilitate information exchange between 
the firm and its clients.

Your attorney may ask that you take notes during the interview and have them tran-
scribed for the file. If you have prepared a questionnaire for the interview, give a copy to 
the attorney and keep a copy for yourself. You can then take notes on your copy of the 
questionnaire. This technique makes your note-taking easier. If you do not understand 
an answer to a question, or are unsure of a name or word, ask questions. Sometimes it is 

I, OSCAR MORRISON, hereby authorize and permit the law firm of SCHNEIDER 
& FENTON, or its representative, to inspect, review, and make copies of any and all 
employment and/or earnings records regarding myself, including, but not limited to, 
employment application, vacation leave, sick or medical leave, W-2 forms, termination, and 
any other documents relating to my employment with _______________. The release 
of this information is to be used for litigation purposes.

A copy of this authorization shall have the same effect and force as an original.

      OSCAR MORRISON

EXHIBIT 4–4 Authorization for release of information relating to employment and earnings

THE INITIAL CLIENT INTERVIEW: BE PREPARED

 √ Run a conflict check
 √ Research and identify elements of potential causes of action
 √ Research factual subject matter of potential lawsuit
 √ Schedule interview for time, date, and place convenient to both attorney and client
 √ Notify client of interview by telephone or in writing
 √ Advise client to bring relevant documents to interview
 √ Reserve conference room for interview if required
 √ Confirm interview with client the day before it is scheduled
 √ Develop an interview questionnaire
 √ Prepare forms and documents client might need to sign

EXHIBIT 4–5 The initial client interview checklist
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necessary to ask the client to spell proper names that may appear later in pleadings filed 
with the court. Always make sure that you have the correct spelling of your client’s name. 
Your notes should be complete and accurate.

During the interview, particular note should be made of the statute of limitations. As 
soon as the interview concludes, you should make sure that a reminder, or tickler, is placed 
in the firm’s litigation tracking system.

Prior to concluding the interview, review the checklist of information that the client 
was asked to furnish. If any information is missing, make a written list of it and give it 
to the client. Be sure to calendar the file to check that you receive everything requested. 
In a personal injury case like the Morrison case, the client might also be asked to keep a 
medical diary, a document in which the client keeps track of medical treatment, daily 
health complaints, type and amount of medication, mileage to physicians’ offices, and 
other related medical expenses. The client will be more receptive to keeping the journal 
up to date if he or she realizes that it will be used in calculating damages and evaluating 
the case for settlement. As the case progresses, the paralegal might periodically review the 
journal. Exhibit 4–6 shows a sample medical diary.

DATE: ________________________

MEDICAL TREATMENT:

VISIT TO DR. ______________________________________________________ (NAME)
REASON FOR VISIT:  _______________________________________________________
DIAGNOSIS: ______________________________________________________________
MEDICATION PRESCRIBED:  _________________________________________________

VISIT TO HOSPITAL OR OTHER MEDICAL SERVICE:

NAME: __________________________________________________________________
REASON FOR VISIT:  _______________________________________________________
DIAGNOSIS:  _____________________________________________________________
TYPE OF TREATMENT:  _____________________________________________________

HEALTH COMPLAINTS:

TIME OF COMPLAINT:  _____________________________________________________
DESCRIPTION OF HEALTH COMPLAINT:  _______________________________________

MEDICATION:

NAME OF MEDICATION:  ___________________________________________________
PRESCRIBED BY:  __________________________________________________________
CONDITION FOR WHICH PRESCRIBED:  ________________________________________
________________________________________________________________________
AMOUNT OF MEDICATION TAKEN:  ___________________________________________

ADDITIONAL NOTES RELATIVE TO HEALTH:
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________

EXHIBIT 4–6 Medical diary

medical diary
A document in which the 
client keeps track of medical 
treatment, daily health 
complaints, type and amount 
of medication, mileage to 
physicians’ offices, and other 
related medical expenses.
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Interview Summary
Promptly upon completion of the interview, your interview notes should be summarized in 
a memorandum for the attorney’s review and a copy placed in the client’s file. The interview 
summary may reveal areas that need further development, either from a legal issue or factual 
standpoint. You may utilize the form to develop a “to-do” list for additional investigation.

LOCATING FACT WITNESSES OR ELUSIVE 
DEFENDANTS

Prior to filing a lawsuit, all available facts should be gathered and organized. These facts are 
normally derived from the client, other witnesses, or documents. Mr. Morrison’s interview 
may yield many of the facts necessary to support filing a lawsuit on his behalf. However, 
more information may help his claims. For example, other employees at the tire company 
may have additional insight into the working conditions, chemicals to which he may have 
been exposed, and safety policies of the company. However, over the 10-year period of his 
employment, many of these coworkers may no longer be employed by the tire company. 
Steps must be taken to locate and interview these important fact witnesses.

In addition to locating fact witnesses, the defendant may need to be located prior to 
filing suit. Sometimes, pending litigation causes potential defendants to become elusive. You 
may be asked to research the opposing party’s address for service of process. This effort should 
be made early in the investigation so that it does not hamper prompt service of the complaint 
or petition. Numerous sources are available to help you locate any person, including potential 
witnesses and defendants. The client can often provide you with names and contact informa-
tion for witnesses as well as for potential defendants. Exhibit 4–7 provides a checklist of some 
traditional sources used to locate witnesses and potential defendants.

 √ Client
√ Client’s competitors
√ Accident report
√ Court records of prior litigation
√ Department of Motor vehicles
√ Friends and/or neighbors
√ Employer and/or coworkers
√ Professional organizations or unions
√ Telephone book
√ County assessor or recorder
√ Relatives
√ Hospital and medical service providers
√ Physicians
√ Ambulance company
√ The Internet

EXHIBIT 4–7 Checklist of sources for locating fact witnesses or elusive defendants
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WEB SITES FOR LOCATING PEOPLE AND BUSINESSES

Telephone and Address Directories

 • http://www.infobel.com
 • http://www.four11.com
 • http://www.whowhere.lycos.com
 • http://www.anywho.com
 • http://www.switchboard.com

National Listing of Real Estate Assessors

 • http://indorgs.virginia.edu/portico/assessors.html

Company Information

 • http://www.hoovers.com/free
 • http://www.sec.gov/edgar.shtml

General Information

 • http://www.google.com

EXHIBIT 4–8 Web sites for locating people and businesses

Today, the Internet is the obvious starting point for information unknown to the 
client. Several free and fee-based sites provide substantial information about individuals 
and businesses. Many states and local governments make public documents available 
through their Web sites. As a result, you can often locate business and personal information 
through various business and court filings as well as through real property ownership 
records. Nationwide telephone directories and search engines such as Google will also 
help you uncover information about people and businesses. See Exhibit 4–8 for a list of 
some popular Internet sites that can help you locate people and businesses.

The fee-based online legal research databases Westlaw and Lexis also provide numer-
ous sources that are helpful in locating individuals and businesses. See Exhibit 4–9 and 
Exhibit 4–10 for sample Web pages showing sources that can be searched on these sites. 
Both sites also allow you to search for information related to judges, attorneys, and experts 
who might be involved in the case. See Exhibit 4–11.

Steps for Locating the Agent of Corporations or Partnerships
The opposing party in the Morrison case is a corporation. Your client may know the physical 
address of the defendant. However, additional information is needed before the lawsuit can be 
filed. You will need the legal name of the company and the name and address of the individual 
who should be served with the suit. This individual is known as the agent for service of process. 
If the defendant is a corporation, this information is available from the secretary of state’s office 
and may be obtained by telephone or use of a research database, such as Lexis or Westlaw. Other 
services on the Internet also provide this information. In many jurisdictions, the secretary of 
state has an online home page, making this information readily available. In some states, if a 
defendant is a partnership or limited partnership, this information may be available from the 

agent
A person authorized 
(requested or permitted) by 
another person to act for him 
or her; a person entrusted with 
another’s business.

service of process
The delivery (or its legal 
equivalent, such as publication 
in a newspaper in some cases) 
of a legal paper, such as a writ, 
by an authorized person in a 
way that meets certain formal 
requirements. It is the way to 
notify a person of a lawsuit.

agent for service of 
process
Individual designated by a 
corporation who is authorized 
to be served with a lawsuit 
against the corporation.

http://www.infobel.com
http://www.four11.com
http://www.whowhere.lycos.com
http://www.anywho.com
http://www.switchboard.com
http://indorgs.virginia.edu/portico/assessors.html
http://www.hoovers.com/free
http://www.sec.gov/edgar.shtml
http://www.google.com
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Information about People

Public records by state 
Adverse filings 
Asset search 
Criminal records 
Executive affiliations 
People records 
Additional materials

Information about Companies

Public records by state 
Company profile 
Corporate registration records 
Dun & Bradstreet reports 
Investext Analyst: Reports 
Legal due diligence reports 
Securities and Exchange Commission filings 
Additional materials

EXHIBIT 4–9 Westlaw databases—locating people and businesses
Source: Reprinted with permission of Thomson/West.

Image not available due to copyright restrictions
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EXHIBIT 4–11 Westlaw database—Judge/Attorney profiler 
Source: Reprinted with permission of Thomson/West.

secretary of state’s office; in other states this information may be filed in the county recorder’s 
office in the county where the partnership has its principal place of business. This information 
should be obtained early in the investigative stage of the lawsuit.

TECHNIQUES FOR INTERVIEWING FACT WITNESSES
Once you locate a potential fact witness, make a telephone call to determine what infor-
mation the witness has and whether the witness is willing to be interviewed. You should 
identify yourself as a paralegal working with the attorney representing Mr. Morrison. The 
witness should clearly understand who the potential parties in litigation are and what 
claims are being made on behalf of Mr. Morrison. If the witness has information that may 
be relevant to the case, a personal visit should be arranged to take his or her statement.

An interview form similar to the client interview form discussed earlier expedites the 
interview and helps elicit all pertinent facts from the witness. This form, a tape recorder, 
and a writing pad are necessary tools for the witness interview. A verbatim tape recording of 
the interview is preferable, but if the witness is reluctant to have his or her statement taped, 
you should be prepared. You should take written notes of the interview. In such a case, if 
possible, write out a statement and have the witness sign it before the interview concludes. 
Even if the statement is tape-recorded, you should take written notes in case the tape player 
malfunctions. Once the interview has been completed, a typed witness statement should 
be prepared, either from the recorded interview or from your written notes or statement. 
This typewritten statement can then be transmitted to the witness for review and signing. 
Never tape-record a witness’s statement, in person or over the phone, without the witness’s 
knowledge and permission. In some jurisdictions this is a crime.
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Selecting the location for the interview is critical. Remember that this witness’s state-
ment is voluntary. You should exercise extreme courtesy and cooperation in scheduling the 
interview. The witness may prefer that the interview be in the evening so that it will not 
interfere with a job. Perhaps the witness does not want to travel downtown to the law firm 
and would rather have the interview at his or her home in a suburb. Flexibility is essential. 
You should make all arrangements for the interview to suit the witness’s preferences.

The attorney may participate in the interview or request that you conduct the inter-
view alone. Good planning will ensure that the interview goes quickly and smoothly. 
Preparation may include a review of the information on the interview form and facts about 
the witness from the earlier client interview.

Good interview techniques include listening attentively, taking detailed notes, and 
asking questions to clarify confusing or incomplete information. When asking questions, 
avoid leading questions. A leading question is a question that suggests the answer. For 
example, the question, “Isn’t it true that the rubber company has a reputation for not caring 
about the welfare of its employees?” is a leading question. The witness feels that “yes” is the 
anticipated answer and will tend to respond accordingly. A better way to phrase the ques-
tion is, “Could you tell me what the rubber company’s reputation is regarding the welfare 
of its employees?” This type of question calls for the witness’s own feelings and is not sug-
gestive. A witness should be encouraged to tell a story in his or her own words. Avoid the 
appearance of rushing the narrative or reacting to the story as it unfolds.

At times, more information may be derived from the witness’s body language than from his 
or her own words. You should learn to evaluate the body language as well as the testimony of a 

THE COMPUTERIZED LAW FIRM
Using Fax Machines

SCENARIO
You have obtained a handwritten statement from a coworker 
of your client, Oscar Morrison. The statement is not favorable 
to your client. Your attorney asks you to send a copy to 
Mr. Morrison for his review. You telephone Mr. Morrison to 
tell him that you will be mailing a copy of the statement 
to him and he advises you that he is leaving the next day 
for a lengthy vacation. However, he does have access to a 
fax machine.

PROBLEM
Your attorney is anxious to have Mr. Morrison’s comments 
on this potentially damaging statement. You are in a hurry 
to get the document to Mr. Morrison and in your rush 
you send the fax to the wrong fax number. You send it to 
opposing counsel instead of to your client.

SOLUTION
Fax transmittals provide a quick and popular way to com-
municate. Attorneys make frequent use of this method to 
communicate with clients, with opposing parties, and some-
times with the courts. However, special care must be taken 
when sending documents via fax. Obviously, sending a fax 
to the wrong party can seriously jeopardize a case. However, 
even sending a fax to the right fax number can be dangerous. 
In this scenario, your client tells you he has access to a fax 
machine. Before sending any documents you need to deter-
mine who else might have access to this same fax machine. 
Many law firms attach a notice to documents transmitted by 
fax saying that the information is confidential. Unfortunately, 
this kind of notice does not really protect you if a message is 
sent in error or if the wrong person sees it. Extreme care must 
be used when sending documents via fax.

leading question
A question that shows a 
witness how to answer it or 
suggests the preferred answer.
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witness and make note of any discrepancies. You should also make notes regarding the demeanor, 
or appearance, of the witness. Would she make a good witness in court? Is he articulate or does he 
ramble on? Is she hostile? Your evaluation of a witness can be very helpful to an attorney.

Thoroughness is critical in a witness interview. Failure to be thorough can result in 
a witness changing or adding to his or her testimony at the time of trial or deposition. 
You should endeavor to obtain the most complete information about the client’s claim as 
possible. Also, keep in mind that the rules of evidence generally do not allow an attorney 
to introduce a written witness statement at trial unless the witness is present in court and 
testifies in person. If a witness is unavailable at the time of trial, there is, however, a way 
of presenting that testimony to the court. A formal deposition (as described in Chapters 8 
and 9) can be taken. At the time of the interview, therefore, you should determine if the 
interviewee would be willing to testify at trial. You should also ask if the witness plans to 
leave the area or might be unavailable at the time of trial for some other reason. The attorney 
can then take steps to legally preserve his or her testimony for trial.

When the interview concludes, prepare a narrative summary of the interview. This summary 
is then presented to the witness to read and sign, verifying its accuracy. Though a signed 
statement is not admissible as evidence at trial, even if it is signed under penalty of perjury, 
it can be used to attack a witness’s credibility if the witness changes his or her testimony.

EVIDENCE
Proper investigation of any case requires a basic understanding of certain rules of evidence 
(either state or federal rules, depending on the court in which the matter is filed). These rules 
ultimately determine what information can be used at trial. Investigation of a case requires the 
paralegal to obtain information that will be admissible at trial. This does not mean, however, 
that an investigator should ignore inadmissible evidence. Such evidence might lead to other 
important and admissible evidence.

Evidence is defined in Oran’s Dictionary of the Law as “all types of information 
(observations, recollections, documents, concrete objects, etc.) presented at a trial or 
other hearing.” At the trial of the Morrison case, the finder of fact (judge or jury) will 
listen to the testimony of the witnesses, consider the documents, view photographs, and 
see charts or slide presentations. Evidence takes many forms.

Direct Evidence versus Circumstantial Evidence
Evidence may be either direct or circumstantial. Direct evidence is evidence that a witness 
personally observed, and which, if believed, directly establishes a fact. For example, a fact 
witness might testify that he worked beside Mr. Morrison and personally saw him cough 
repeatedly as asbestos dust covered his body and clothing. This is direct evidence of the 
fact that Morrison was exposed to asbestos. Circumstantial evidence is evidence that is 
not based on personal observation, and thus does not directly establish a disputed fact. 
This type of evidence, however, often leads a judge or jury to infer a particular conclusion 
about the disputed facts. For example, evidence might be introduced that six of Morrison’s 
coworkers also contracted asbestosis. A jury could draw an inference that something at 
work contributed to the condition. Both direct and circumstantial evidence are important 
in proving your client’s case.

direct evidence
Proof of a fact without the 
need for other facts leading 
up to it. For example, direct 
evidence that dodos are not 
extinct would be a live dodo.

circumstantial evidence
Facts that indirectly prove 
a main fact in question.

demeanor
Physical appearance and 
behavior. The demeanor of a 
witness is not what the witness 
says, but how the witness 
says it.
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Forms of Evidence
In any trial, attorneys use different forms of evidence to prove the elements of their case. For 
example, if the Morrison case were to go to trial, the attorneys would have witnesses testify. 
They would present medical and employment records. They might also have photographs 
of the workplace. The different forms of evidence would thus be testimony, documents, and 
photographs. Testimony is the most common form of evidence and consists of statements 
made under penalty of perjury by witnesses in response to questions by the attorneys.

Other forms of evidence include documentary evidence, demonstrative evidence, presump-
tions, and judicial notice. As the name suggests, documentary evidence consists of documents. 
In the Morrison case this might include medical records, employment records, and company 
e-mails or other correspondence. Demonstrative evidence consists of physical or real objects 
or items that are created for trial for illustrative purposes. Physical objects are items that have 
something to do with the case. In the Morrison case, that might be a sample of asbestos taken 
from the building where Morrison worked. Another type of demonstrative evidence is created 
for trial to help illustrate matters that are included in testimony or documents, such as charts 
or diagrams. For example, instead of photographs of the workplace, Morrison’s attorneys might 
have a scale model of the building made. A recent trend in the use of demonstrative evidence is 
the production of animated, three-dimensional videos. Trial lawyers frequently use presentation 
software, such as PowerPoint, to help illustrate various points.

Presumptions and judicial notice are referred to as forms of evidence because they 
are ways that attorneys have of proving a point. However, they are very different from the 
forms of evidence that we see or hear. In a sense, these are legal ways of proving points 
without testimony or physical evidence. A presumption is a rule of law that allows the trier 
of fact to draw an inference—because one fact has been established by traditional evidence 
another fact also exists. For example, in many jurisdictions, if a party can prove that a letter 
was mailed, the jury can draw an inference (presume) that it was received. It is important 
to remember, however, that many presumptions can be rebutted or disproved by other 
evidence. Judicial notice allows a court to find that certain facts are true without the par-
ties presenting evidence of the fact. Courts take judicial notice of facts that are commonly 
known or accepted. According to Federal Rules of Evidence, Rule 201, a court can take 
judicial notice of a fact not subject to reasonable dispute in that it is either (1) generally 
known within the territorial jurisdiction of the trial court or (2) capable of accurate and 
ready determination by resort to sources whose accuracy cannot reasonably be questioned. 
See Exhibit 4–12 for a list of the forms of evidence.

Your role as a paralegal in the sample Commentary case would be to actively seek and 
maintain all of the evidence, whether in the form of fact or expert witness testimony. This might 
involve locating a copy of the client’s employment records or finding an elusive coworker who 
has knowledge of the existence of asbestos in Mr. Morrison’s workplace. The issue of whether 
evidence, once obtained, is admissible is an important one. To determine whether a particular 
piece of evidence, verbal or written, is admissible requires knowledge of the appropriate rules 
of evidence.

Federal Rules of Evidence
The Federal Rules of Evidence govern the admissibility of evidence in civil and criminal 
cases in federal court. Although these rules do not apply in state courts, many states have 

presumption
A conclusion or inference 
drawn. A presumption of law 
is an automatic assumption 
required by law that whenever 
a certain set of facts shows 
up a court must automatically 
draw certain legal conclusions.

judicial notice
The act of a judge in 
recognizing the existence or 
truth of certain facts without 
bothering to make one side in 
a lawsuit prove them. This is 
done when the facts are either 
common knowledge and 
undisputed, or are easily found 
and cannot be disputed.
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FORMS OF EVIDENCE

 • Testimony Statements from witnesses made under penalty of perjury
 • Documentary  Documents such as medical or employment records; 

e-mails or other correspondence
 • Demonstrative   Any physical items related to the case or evidence created
  Evidence for trial such as photographs or models
 • Presumptions Inferences allowed by law
 • Judicial Notice  Allows the court to accept the truth of certain facts 

because the facts are common knowledge or are found 
in irrefutable sources

EXHIBIT 4–12 Forms of evidence

patterned their state evidence rules after the Federal Rules of Evidence. The purposes of 
the Federal Rules of Evidence are set out in Rule 102: “These rules shall be construed to 
secure fairness in administration, elimination of unjustifiable expense and delay, and pro-
motion of growth and development of the law of evidence to the end that the truth may 
be ascertained and proceedings justly determined.” A complete discussion of the rules of 
evidence and exceptions is impossible within this chapter or even this book. You will be 
introduced only to the general principles of the rules of evidence, including an overview of 
some specific rules of evidence that commonly affect litigation.

Relevancy
To be admissible, evidence must be relevant. Rule 401 defines this as “evidence having any 
tendency to make the existence of any fact that is of consequence to the determination of 
the action more probable or less probable than it would be without the evidence.” No one 
piece of evidence need be sufficient in itself to persuade the judge or jury that a particular 
fact is true. It must only support the existence of the particular fact. In determining rel-
evancy, a question often arises regarding background facts that may be necessary or helpful 
in understanding the ultimate disputed fact. For example, in the Morrison case, the defense 
attorney might have evidence that Mr. Morrison frequents gambling establishments on a 
regular basis. Obviously this has nothing to do with the facts of the case and, standing 
alone, would not be admissible. However, if the attorney can show that the gambling 
establishment has posted a warning about the presence of asbestos in the building’s ceiling, 
then the fact that Mr. Morrison gambles frequently can be introduced as evidence that he 
has been exposed to asbestos outside the workplace.

The following examples of facts generally have been found to be irrelevant and 
inadmissible:

 1. Subsequent remedial measures: Where an injury occurs because of some defective or dan-
gerous property, the fact that the condition has been repaired is not generally admissible.

 2. Offer to compromise the claim: A party’s offer to settle or compromise a claim is not 
admissible.

relevant evidence
Evidence that tends to prove 
or disprove a fact that is 
important to a claim, charge, 
or defense in a court case.
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 3. Promise to pay medical or other expenses: This is similar to a party’s offer to settle and 
is not admissible as evidence of liability.

 4. Existence of liability insurance: Whether one has insurance or not is not relevant to 
the issue of liability or damages.

However, not all relevant evidence is admissible evidence. Rule 402 specifically provides 
that relevant evidence can be made inadmissible “by the Constitution of the United States, by 
Act of Congress, by these rules, or by other rules prescribed by the Supreme Court pursuant 
to statutory authority.” As a result, there are several instances in which relevant evidence is not 
admissible at trial. In a civil trial, two of the most important rules affecting the admissibility 
of relevant evidence are Rule 403 and the hearsay rule, Rules 801–806. Rule 403 permits 
exclusion of relevant evidence if “its probative value is substantially outweighed by the danger 
of unfair prejudice, confusion of the issues or misleading the jury, or by considerations of 
undue delay, waste of time, or needless presentation of cumulative evidence.” The court deter-
mines whether the negative aspects of the evidence outweigh its probative value. The hearsay 
rule is discussed in more detail in a later section of this chapter.

Evidence of Character and Habit
Rules 404 and 405 deal with the exclusion of another type of evidence that many consider 
relevant—character evidence. Character evidence includes testimony about a person’s 
reputation in the community or whether the person is felt by friends and coworkers to 
be honest or dishonest. Character evidence is not admissible if its purpose is to prove that 
an individual “acted in conformity” with his or her normal character traits on a particular 
occasion. However, character evidence is admissible when a person’s character is in issue 
(Rule 405[b]). Under Rule 406, evidence to establish habit—how a person responds to 
a particular situation—may be admissible if it develops sufficient evidence of a repeated 
pattern of behavior to the extent that it is an automatic response (for example, unplugging 
the coffee maker after pouring the last cup of coffee).

Documentary Evidence
Documentary evidence presents several evidentiary issues. Like all evidence, it must be relevant 
and not otherwise inadmissible (i.e., it must comply with all the rules of admissibility, including 
the hearsay rule). In addition, before documentary evidence will be admitted, the document 
must be authenticated and must meet the requirements of the Best Evidence Rule.

Authentication Rule 901(a) of the Federal Rules of Evidence describes the requirement 
of authentication (or identification) of a document. The person presenting the document as 
evidence must establish that the document is what it purports to be—a contract, warranty, 
deed, and so forth. This is called authenticating the document. In the Morrison case, the 
human resources director for Mr. Morrison’s employer might be asked to authenticate the 
company’s written policy that guarantees that the workplace is a safe place, free of any health 
department or OSHA violations.

Many examples of methods of authentication are found in Rule 901(b), including tes-
timony of witnesses with knowledge of the genuineness of the document, nonexpert opinion 
regarding handwriting, voice identification, telephone conversation, and public records or 

character evidence
Testimony about a person’s 
personal traits and habits that 
is drawn from the opinions 
of close associates, from 
the person’s reputation in 
the community, or from the 
person’s past actions.

habit
The way a person usually 
responds to a particular 
situation.
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reports. For example, an individual who knew a decedent and often corresponded with 
him might be able to identify and authenticate a hand-written will. The witness would not 
have to be a handwriting expert. She would only need a basis for being able to identify the 
handwriting. Public records may be authenticated through testimony of an employee of 
the public office that the document indeed came from that office.

Self-Authentication
Rule 902 of the Federal Rules of Evidence permits self-authentication of certain documents 
without the required testimony of a witness to establish that authenticity. The following 
types of documents can usually be introduced without any testimony or other evidence 
showing authenticity:

• public documents,

• certified copies of public records,

• official (government) publications,

• newspapers and periodicals,

• trade inscriptions,

• acknowledged (notarized) documents, and

• commercial paper and related documents.

Remember, however, that just because a document is properly authenticated does not 
mean that the document is admissible. It must satisfy all the conditions of admissibility.

Best Evidence Rule
At one time, the best evidence rule provided that, in trial, parties had to present the original 
of any document rather than a copy, unless the original was unavailable. Although the 
Federal Rules of Evidence do have a rule requiring the original document (Rule 1002), 
this rule is qualified and parties are often allowed to use copies rather than originals of 
documents. Unless there is a question regarding the genuineness of the document or unless 
introduction of a copy would be unfair, the original of the document is not required. In 
addition, even when the genuineness is in issue, a copy might be introduced in some situations 
such as when the original is unavailable or has been destroyed.

An example of a situation in which the original document might be required is in a 
contract or will dispute. If the original document is not available, it will be necessary for the 
witness who testifies about its contents to cite sufficient reasons for failing to produce the 
original. (Rule 1004 lists other occasions when an original might not be required.) As a litigation 
paralegal, you should take particular care to obtain and safeguard original documents.

Hearsay Rule
One of the most involved rules of evidence is the hearsay rule. Hearsay is generally defined 
as an out-of-court statement introduced in court and offered to prove the truth of the state-
ment made. It is generally a statement made by someone other than the person actually 
testifying in court. Hearsay includes documents as well as oral statements. For example, 

hearsay
A statement about what 
someone else said (or wrote 
or otherwise communicated). 
Hearsay evidence is evidence 
concerning what someone 
said outside of a court 
proceeding that is offered in 
the proceeding to prove the 
truth of what was said.
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if the attorney in the Morrison case tried to introduce a written statement from a witness 
obtained through the investigative process, that written statement would be hearsay (and 
in this case probably inadmissible).

The hearsay rules are complex but basically provide that a hearsay statement is 
not admissible as evidence unless it meets one of the stated exceptions to the rule. The 
hearsay rule and its numerous exceptions are found in Rules 801–806 of the Federal 
Rules of Evidence.

The underlying principle in attempting to exclude hearsay is to further the underlying 
role of evidence—to ensure truthful testimony at trial. In the courtroom, the attorneys 
for all parties have the opportunity to examine and cross-examine. Hearsay testimony 
does not afford that opportunity and creates an atmosphere of unfairness. On the other 
hand, the various exceptions to the hearsay rule include situations where truthfulness is 
likely to be present.

Exceptions to Hearsay
Rules 803 and 804 of the Federal Rules of Evidence list the exceptions to the hearsay rule. 
You should be careful not to assume that a statement is automatically admissible because 
it fits an exception to the hearsay rule. Testimony must still comply with the other rules of 
evidence discussed earlier in this chapter, including relevancy. Some of the more frequently 
encountered exceptions to hearsay include the following:

 1. Excited utterance—Rule 803(2). Because of the excitement, the person making the 
statement is presumed to have had no time to fabricate the statement. Consider the 
following example. A police officer is called to a domestic disturbance. Upon arriving 
at the residence, the officer hears a gunshot and rushes into the residence, where he sees 
Harry lying on the ground, bleeding profusely. When Harry sees the officer, he exclaims, 
“Wanda tried to kill me!” If Wanda is prosecuted for attempted murder, the police officer 
can testify as to what Harry told him because, even though it is hearsay, it is an excited 
utterance.

 2. Existing mental, emotional, or physical condition (state of mind)—Rule 803(3). 
Statements that show the declarant’s state of mind, emotion, or physical condition 
are admissible. This includes statements that show intent, plan, motive, mental 
feeling, or pain.

 3. Statements made for the purpose of medical diagnosis or treatment—Rule 803(4). 
Patients seeking treatment from a doctor are presumed to be more likely to tell the 
doctor the truth to obtain appropriate treatment.

 4. Business records—Rule 803(6). Records kept in the course of regular business activity 
generally fall within this exception, under the theory that businesses require accurate 
records for their operations.

 5. Unavailability of person who made statement—Rule 804. Under some circumstances, 
certain types of hearsay are admissible if the person who made the statements is 
unavailable for trial. A witness is considered unavailable for trial only for the following 
reasons: death or illness, assertion of a privilege and refusal to testify, or inability of 
the court to secure the presence of that person at trial. Under these circumstances, if 
the witness had given prior testimony either at a hearing or a deposition, that prior 
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testimony is admissible if the party against whom the testimony is offered had the 
opportunity to question the witness. As a paralegal, you should be aware that the 
attorney cannot unilaterally decide to use a witness’s deposition in lieu of subpoenaing 
the witness to testify. The deposition is hearsay and therefore not admissible unless the 
witness is unavailable or all parties agree that it may be used.

 6. Statements against interest—Rule 804(b)(3). When a person has made a statement 
against his or her legal, business, or financial interests, that statement is presumed to 
be true because it is assumed that the person would have no reason to make up detri-
mental statements against him- or herself.

One of the important elements of the definition of hearsay is that the out-of-court 
statement is used to prove the truth of the statement made. Therefore, if the out-of-court 
statement is used for another purpose, it may be admissible. The most common example 
of this is a written statement of a witness. If introduced to prove the truth of the statement, 
it is hearsay. However, if the witness testifies at trial and gives testimony that conflicts with 
the written statement, the out-of-court statement can be used to impeach the credibility of 
the witness. Consider the following. Sheppard witnesses an automobile accident between 
Hart and Mobley. Shortly after the accident Sheppard is interviewed by a paralegal in 
the law firm representing Hart. After the interview Sheppard signs a written statement 
indicating that Mobley ran a red light. If an attorney for Hart tried to admit that written 
statement at trial in an effort to prove that Mobley did in fact run the red light, the state-
ment would be hearsay. (It was made out of court and is used to prove the truth of the 
statement.) However, if Sheppard testifies at trial, and denies that Mobley ran a red light, 
the attorney for Hart can use the statement to impeach Mobley’s credibility, showing that 
at some point he told a different story.

Privileged Communications
Rule 501 of the Federal Rules of Evidence delegates to the courts and state legislatures 
the responsibility of developing rules for evidence protected by privilege. The paralegal is 
charged with the responsibility of helping the attorney ensure that protected information 
or evidence is not disclosed during litigation. Chapters 8 through 13 discuss at length 
the types of privileges that may be asserted, including attorney-client, husband-wife, and 
physician-patient privilege.

State Rules of Evidence
In the Morrison case, you would need to look at your state’s statutes to determine the 
pertinent rules of evidence. Often the state will publish a compilation of all of its rules, 
including rules of civil procedure, appellate procedure, and so on.

Additional Resources Relating to Evidence
There are several excellent commentaries and treatises on the subject of evidence, including 
Wigmore on Evidence and McCormick on Evidence. Check a law library to locate additional 
information on evidence.

See Exhibit 4–13 for a list of some of the Federal Rules of Evidence.
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Rule 102  Federal Rules of Evidence should be interpreted to secure 
fairness and avoid unnecessary delay and expense.

Rules 401–403  Relevant evidence is that which tends to prove a fact; to be 
admissible, evidence must be relevant; relevant evidence 
may be inadmissible if a judge decides the probative value 
is outweighed by unfair prejudice or undue delay.

Rules 404–406  Evidence of character is generally not admissible, but evidence 
to establish a habit may be admissible.

Rule 501  Delegates to states the responsibility of defining evidentiary 
privileges.

Rule 802–804  Definition of hearsay; hearsay is inadmissible unless it falls 
within one of numerous exceptions, which include excited 
utterances, state of mind, statements made for purpose 
of medical diagnosis or treatment, business records, 
unavailability of witness, and statement against interest.

Rule 901 & 902  In addition to other requirements, documentary evidence 
must be properly authenticated.

Rule 1002–1004  Best Evidence Rule; explains when an original of a 
document is required and when a copy can be used.

EXHIBIT 4–13 Some important Federal Rules of Evidence

METHODS FOR LOCATING AND 
PRESERVING EVIDENCE

Coworkers and other fact witnesses are essential to Mr. Morrison’s case. However, testimony 
from witnesses is only one kind of evidence that can be used to prove a case. Written 
documents, photographs, and items of personal property are often introduced as evidence 
at trial to prove the facts of the case. In the situation described in the Commentary, evi-
dence such as photographs of the scene, medical records of Mr. Morrison, Environmental 
Protection Agency citations, time cards indicating days absent because of illness, and plant 
safety programs are all critical. Your attorney may ask that you take responsibility for locating 
and organizing all available evidence.

Documents relating to your client, such as his medical bills or records and his 
employment records, are usually easy to obtain. If you have an authorization for the 
release of this information signed by the client, you can obtain these documents by 
sending a copy of that release to the appropriate person or business. For other types of 
evidence, a telephone call or letter may suffice; if it does not, a subpoena and deposition 
may be required. Moreover, any evidence in the possession or control of a defendant will 
have to be obtained through the proper discovery process. These methods are discussed 
in detail in subsequent chapters.

See Exhibit 4–14 for a checklist of sources of evidence in a personal injury case such 
as the Morrison case.
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 Police Reports—Local, county, or state police and Department of Motor Vehicles
Automobile Ownership—Department of Motor Vehicles
Insurance Coverage—State Department of Insurance and Department of Motor Vehicles
Weather Reports—United States Weather Bureau
Fire Reports—Fire marshal
Aviation Records (on accidents or safety standards)—Federal Aviation Administration
Property Ownership or Taxes—Local tax assessor’s office and State Department 
of Revenue
Birth and Death Records—Bureau of Vital Statistics and local coroner’s office
Medical Treatment—Doctor, hospital, ambulance company, X ray firm, and 
physical therapist
Personal Data—Registrar of Voters, criss-cross directories, U.S. Post Office, Social 
Security Office, county court records (including judgments and/or liens, criminal, 
marriage and divorce), and the Internet
Newspaper or Publicity—Local newspapers and television stations, archives of local 
library, and the Internet

EXHIBIT 4–14 Sources of evidence in a personal injury case

Evidence Control and Retrieval
You have assembled evidence to help substantiate Mr. Morrison’s claim. This evidence 
includes photographs of the plant, labels from products used by workers in the plant, and 
copies of Mr. Morrison’s X rays. To avoid charges by the opposition that the evidence has 
been tampered with or replaced, each piece of evidence should be tracked from its receipt 
by your law firm until its final introduction as a trial exhibit. Evidence should be marked 
to indicate its source, date of acquisition, and storage location. An evidence log will enable 
you to maintain an accurate record of the evidence, including any transfer of custody. Each 
time the evidence is removed from its storage location, the removal should be documented 
on the evidence log. Exhibit 4–15 shows a suggested form for an evidence log.

Complex litigation sometimes presents extra challenges for evidence control and pro-
duction. Cases often involve hundreds or thousands of documents and may have many 
attorneys, located in different cities, working on the same case. A paralegal coordinating such 
a case must be concerned with how to store the documents, where to store the documents, 
and how to make them available to multiple attorneys who may be geographically separated. 
One solution is to convert all of the documents to electronic format and store them on a 
secure Internet site as well as preparing a searchable database describing each document.

Preservation of Evidence
The method for preserving evidence varies, depending on the nature of the evidence. 
Photographs tend to fade or be damaged by handling. X rays require a special folder for 
preservation. An original $300,000 note may be maintained in the firm’s vault, with a copy 
of the note retained in an envelope labeled with the location of the original.

evidence log
A document attached to an 
item of physical evidence 
recording the chain of 
possession (chain of custody) 
of that piece of evidence.
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Some forms of evidence do not lend themselves to storage in the law firm during 
lengthy litigation because of their size or daily use on a job site. Photographs of these 
exhibits may be taken and retained in the client’s file for use in preparing the case for trial, 
at which time the original piece of evidence may be introduced.

Ensuring that evidence is preserved in its original form may be one of your respon-
sibilities. Because of the varied nature of the evidence in Mr. Morrison’s case, in-depth 
research on preserving the evidence could be required.

EXPERT WITNESSES
In a case involving technical or medical issues, expert witnesses are often necessary. 
Experts can perform several functions in a case. They can be hired in an advisory capacity 
to explain the technical aspects of the case to the attorney. More often, they are hired to 
be witnesses during the trial. Before individuals are allowed to testify as experts, they must 
be qualified by the court to do so. In qualifying experts, the court looks at their educa-
tion, skill, and experience in that field. If an individual is qualified as an expert, at trial 
this individual can explain and simplify complicated technical issues for the judge or jury. 
For example, a jury might have difficulty understanding the mechanical functions of a tire 
manufacturing plant or the significance of a lung X ray. Expert witnesses may translate the 
technical language to easily understood language through photographs, charts, or models. 
Also, expert witnesses, unlike lay witnesses, are allowed to testify about their expert opin-
ions regarding matters within their exper tise. For example, in the Morrison case, a proper 
expert could testify that in his opinion materials to which Mr. Morrison was exposed at 
work caused the asbestosis.

 STYLE OF CASE: __________________________________________________________
EVIDENCE:  ______________________________________________________________
DATE ACQUIRED: ________________ ACQUIRED BY:  ____________________________
MANNER BY WHICH ACQUIRED:  _____________________________________________
________________________________________________________________________
PARTICULAR IDENTIFYING MARKS:  ___________________________________________
LOCATIONS OF EVIDENCE:  _________________________________________________
EVIDENCE CUSTODIAN:  ____________________________________________________
CHAIN OF EVIDENCE CUSTODY:
RELEASED TO DATE PURPOSE OF RELEASE
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________

EXHIBIT 4–15 Evidence log

expert witness
A person possessing special 
knowledge or experience 
who is allowed to testify at 
a trial not only about facts 
(like an ordinary witness) but 
also about the professional 
conclusions he or she draws 
from these facts.
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The decision to hire an expert witness is made by the supervising attorney. However, 
you may be asked to locate an expert. Suggested sources for locating potential experts 
include:

• professional organizations,

• published court records of experts,

• other attorneys in your office,

• colleges or universities,

• professional journals,

• attorneys who have handled similar litigation, and

• the Internet.

If the expert has testified in prior cases, you might wish to talk to the attorney who 
tried the case to get an evaluation of the expert’s ability as a witness. The demeanor of an 
expert witness can be even more important than that of a lay witness. Although the expert’s 
professional credentials are important, his or her ability to explain matters to a judge or jury 
in a simple and clear manner, without appearing condescending, is just as important.

Once you have located an expert, you must keep certain practical considerations 
in mind. An expert’s time is very valuable, and use of that time by your law firm can 

FINDING IT ON THE INTERNET

The Internet provides numerous sources to help litigation paralegals with the matters 
discussed in this chapter. The Federal Rules of Evidence can be found at <http://www.
law.cornell.edu> (click on “Constitution and Codes”). They can also be found through 
<http://www.uscourts.gov> (click on “Federal Rulemaking,” then on “Rules and Forms 
in Effect”). When accessing the federal rules through the Internet, make certain that you 
have accessed the current version. Older versions are posted in PDF format.

Experts can be located through numerous sources, including <http://www.
expert4law.org> and <http://www.nocall.org> (click on “Internet Resources” and 
look for “Expert Witnesses”).

 a. Access the Web site for the National Library of Medicine (<http://www.nlm.nih.gov>). 
Locate information about asbestos and write a memo summarizing findings that 
would be relevant to the Morrison case described at the beginning of this chapter.

 b. Using any of the above sites, locate experts who might be helpful to the Morrison 
case. Make a list of experts and their areas of expertise.

 c. Access the Web site for the Environmental Protection Agency (EPA) (<http://
www.epa.gov>). Using the search feature on the EPA page, find information 
about asbestos. Write a brief memo summarizing information that might be 
helpful to the Morrison case.

FINDING IT ON THE INTERNET

http://www.law.cornell.edu
http://www.law.cornell.edu
http://www.uscourts.gov
http://www.expert4law.org
http://www.expert4law.org
http://www.nocall.org
http://www.nlm.nih.gov
http://www.epa.gov
http://www.epa.gov
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be expensive. Most experts charge the firm not only for the time they spend testifying 
in court, but also for any time spent in talking to the attorneys (or paralegals). Any 
interview of an expert must be carefully orchestrated to maximize the expert’s time. 
Preparation in advance of the interview will obviate the need for a lengthy interview 
process. Know ahead of time what areas should be covered and make notes. Also, if the 
expert is local, arranging the interview to take place at the expert’s place of business can 
save time and therefore expense.

One pitfall to avoid in securing an expert witness is the “professional testifying expert.” 
An excessive number of court appearances can have a negative impact on the jury, especially 
if that expert has always testified for the plaintiff or for the defendant. An expert whose 
testimony has been balanced will be more effective.

Before deciding to use a particular expert, you should review the expert’s resumé and 
determine if she has testified in prior cases. If she has qualified as an expert in prior cases, 
she is likely to be qualified by the court in your case. You should also review all prior cases 
to make sure that she has not given testimony that would contradict the testimony she 
expects to give in your case.

Your responsibilities in the area of expert witnesses may include locating an expert, 
coordinating the interview of the expert witness with the attorney, taking notes during 
an interview, reviewing the qualifications of the expert, reviewing prior testimony of the 
expert, and, if the expert is located some distance away, handling hotel and air travel 
reservations.

Summary

• A client interview establishes the foundation for the relationship between the client 
and the law firm. The paralegal is often involved in several different aspects of this pro-
cedure. Paralegal responsibilities might include researching potential causes of action 
or defenses prior to the interview, scheduling the interview, developing an interview 
questionnaire, gathering forms and documents for client signature, taking notes dur-
ing the interview, and producing a summary of the interview.

• Locating witnesses who have knowledge of the facts of the case is an essential part of 
the litigation process and is often a paralegal function. Likewise, locating the defen-
dant in the action is a task often assigned to paralegals. Various sources exist to help 
the paralegal find witnesses or elusive defendants. Some of those sources include the 
client, accident reports, official records, and computerized services.

• When interviewing fact witnesses, a paralegal should always be properly identified. The 
paralegal should always be courteous and consider the convenience of the witness. Tape-
recorded interviews are preferred, but if the witness objects, a written statement or notes 
can be used. A questionnaire should be prepared before the interview, and care should 
be taken during the interview itself to avoid leading questions. After the interview, the 
paralegal should prepare a typewritten statement for signature by the witness. During the 
interview, the paralegal should observe and make note of the witness’s demeanor.
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• Rules of evidence dictate what facts, documents, and other evidence will be allowed 
at trial. In federal court, these rules are found in the Federal Rules of Evidence. To 
be admissible, evidence must be relevant—that is, tending to prove a fact that is 
important to the case—and not otherwise objectionable. Evidence is objectionable 
if its probative value is outweighed by undue prejudice or consumption of time; if it 
is documentary evidence and has not been properly authenticated; if it violates the 
best evidence rule; if it violates the hearsay rule and is not subject to one of the many 
exceptions; or if it is a privileged communication.

• Paralegals are often involved in locating and preserving evidence in a civil case. 
Evidence includes documents or other items that tend to prove the facts of the case. 
Items of evidence relating to the client can often be obtained by a simple request 
accompanied by a signed release from the client. In other situations, formal discovery 
methods must be utilized. After evidence is obtained, proper care must be taken to 
control and preserve the evidence for trial. To avoid charges that evidence has been 
altered, the chain of possession of the evidence must be verified.

• Expert witnesses are often essential in a case. They are able to explain technical mat-
ters to a judge or jury and can offer their professional opinions regarding issues in the 
case. Paralegals are sometimes asked to locate experts, coordinate interviews between 
the expert and the attorney, take notes during the interview, review the qualifications 
and prior testimony of the expert, and handle hotel and air travel reservations.

Key Terms

agent
agent for service of process
authorization
character evidence
circumstantial evidence
demeanor
direct evidence

evidence log
expert witness
habit
hearsay
judicial notice
leading question
medical diary

presumption
release
relevant evidence
representation letter
retainer agreement
service of process

Review Questions

 1. What are the paralegal’s responsibilities in preparing for the client interview?

 2. What are the steps in setting up a client interview?

 3. What types of questions should be included in a client interview questionnaire?

 4. What forms might be needed during the client interview for client signature?



114     PART II: INITIATING LITIGATION

 5. What is the function of a paralegal during the client interview?

 6. What are some possible sources for locating fact witnesses or elusive defendants?

 7. Describe the various objections to admissibility of evidence.

 8. What are the methods for locating, controlling, and preserving evidence?

 9. What is the importance of the expert witness?

 10. What is the paralegal’s role in retaining an expert witness?

Chapter Exercises

Where necessary, check with your instructor prior to starting any of these exercises.

 1. Review the Commentary at the opening of this chapter and draft questions for your 
attorney to ask at the initial interview.

 2. Assume that you are to interview one of Oscar Morrison’s friends and coworkers. Draft 
a questionnaire to be used during the interview.

 3. You have been asked to assist the attorney in finding an expert witness to help establish 
that Morrison’s work environment contributed to the asbestosis. Identify and locate 
places in your general area where you might find such an expert.

 4. When you review the Morrison file (Commentary), you find the following items. Discuss 
whether they are admissible pieces of evidence and, if so, how they could be authenticated. 
If there are any hearsay problems be sure to include that in your analysis.

 a. photographs of the workplace

 b. a letter from Peter Wayans, president of Acme, Inc., apologizing to Morrison for his 
company’s involvement in his illness

 c. a letter from Acme Inc.’s insurance company stating that they were handling the 
claim

 d. a recorded statement from Joseph Polizo, a coworker of Morrison

 e. a deposition of Joseph Polizo

 f. copies of Morrison’s medical bills

 g. copies of Morrison’s medical records

 h. a report from the EPA detailing the hazards of exposure to asbestos

Chapter Project

For this project you need to work with another student in the class. One of you should 
assume the role of a friend and coworker of Oscar Morrison, while the other assumes the 
role of a paralegal working in the firm representing Mr. Morrison. The “paralegal” is to 
conduct a tape-recorded interview of the coworker. After the interview is recorded, both 
students should prepare a typewritten statement of the interview.
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THE BENNETT CASE
Assignment 4: Preparing an Evidence Chart
Prepare a list and description of the types and sources of evidence you might expect to find 
in the Bennett case. (Review Exhibit 4–14 for an example.)

Student CD-ROM
For additional materials, please
go to the CD in this book.

Online CompanionTM

For additional resources, please go to
http://www.paralegal.delmar.cengage.com

http://www.paralegal.delmar.cengage.com
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COMMENTARY—THE HENDRICKS CASE
Your attorney has just given you a file containing the preliminary investigative reports 
and notes concerning new clients Margaret and Paul Hendricks. After reviewing the vari-
ous documents in the file, and after discussing the matter with your attorney, you learn 
the following facts. While vacationing in Nevada, the Hendrickses, residents of the state 
of California, attended a sales presentation regarding vacation property located in Idaho. 
During the sales presentation, which was conducted by May Forrester, a real estate agent 
with Hearth & Home Real Estate Company, the Hendrickses were shown numerous color 
slides of the vacation property, all depicting large, level lots surrounding a man-made 
lake. The lots were owned by Paradise Found, Inc., an Idaho corporation. They were told 
during the presentation that the lots were ready for building. The lots were offered for 
the price of $100,000 and only two lots remained unsold. The realtor expected these to 
go quickly. Swayed by the sales presentation, the Hendrickses purchased a lot without 
personally visiting the site. They paid cash and received a deed. Shortly thereafter they 
visited the property in Idaho, only to find that the lot they owned was nothing like the 
photos they had seen. The lake was completely dry, no building had occurred and in 
fact a great deal of preparation would have to be done before any building could begin. 
There were no utilities, sewers, or roads. The Hendrickses immediately contacted the 
realtor, May Forrester, the company she works for, Hearth & Home Real Estate Company, 
and the seller of the property, Paradise Found, Inc. The sellers refused to return the 
Hendrickses’ money. The file also indicates that Hearth & Home Real Estate Company 
is a partnership owned by Harry and Harvey Rice. Your attorney is anxious to initiate a 
lawsuit in this matter and asked you to prepare a complaint for his review, naming all 
proper parties and containing all possible causes of action.

OBJECTIVES

Chapter 4 introduced the methods for obtaining information necessary to pursue a 
lawsuit. After that information is obtained, the next step in the litigation process is the 
preparation and filing of the initial pleadings. After reading this chapter, you should be 
able to:

• define the term pleadings.
• describe, in general, the contents of a complaint.
• discuss the various considerations in determining and identifying parties to the 

lawsuit.
• analyze the various allegations found in a complaint.
• explain the types of relief that can be requested in a complaint.
• draft a complaint.
• explain the process of filing a complaint.
• define a summons.
• list the different methods of serving a complaint.
• describe the procedure for amending a complaint.
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THE NATURE AND PURPOSE OF PLEADINGS
After completing preliminary investigation, interviews, and research, the attorney deter-
mines whether to pursue the case. If the decision is made to proceed, the litigation process 
formally begins and each party files pleadings in court. Pleadings are the various docu-
ments filed in a court proceeding that define the nature of the dispute between the parties. 
Not all documents filed with the court are pleadings. The term pleading technically refers 
only to papers that contain statements, or allegations, describing the contentions and 
defenses of the parties to the lawsuit.

Unless a defendant defaults, both the plaintiff and the defendant file pleadings with 
the court. The plaintiff files the first pleading, a complaint, stating the basis for the lawsuit. 
The defendant then has the opportunity to respond to the complaint as well as to file related 
claims that he or she may have. In turn, a response is often filed to the defendant’s claims. 
All of these documents contain either contentions or defense of the parties. (Chapter 6 dis-
cusses the various pleadings filed by a defendant.) The pleadings set the framework for all 
of the steps and proceedings that follow. If an issue is not raised in the pleadings, the parties 
may be prevented from bringing it up at trial. Although pleadings relate to contentions of 
the parties, these documents are always prepared by the law firm representing the party. As 
a paralegal in a litigation firm, one of your duties might include drafting these documents. 
You might also be asked to review pleadings prepared by the opposing side.

The content and format of the various pleadings are largely controlled by the appro-
priate statutory law. Cases filed in federal court are governed primarily by the Federal Rules 
of Civil Procedure. Cases filed in a state court are governed by the laws of the state. In 
addition to state rules, many county or area courts have their own individual rules, known 
as local rules of court. Within the federal court system, various district courts also may have 
their own local rules. Local rules can differ from one court to another, even if the courts are 
located in the same state. Before preparing or filing any pleading, therefore, you must check 
all local rules. In spite of the numerous technical rules that govern pleadings, most courts 
take a fairly liberal attitude in reviewing or judging the sufficiency of the documents. The 
courts today prefer that the parties resolve their disputes based on the merits of the case 
rather than on some technical rule regarding the format of a document.

THE ELEMENTS AND FORMAT OF A COMPLAINT
The initial pleading that a plaintiff prepares and files, is generally known as a complaint, 
or in some cases a petition. This document starts the court proceeding. The complaint is 
the pleading in which the plaintiff states the basis for the lawsuit. Generally the complaint 
does the following:

 1. identifies the plaintiffs and defendants in the lawsuit, and describes their status and 
capacity to sue and be sued,

 2. contains a statement showing that the court in which it is filed has proper jurisdiction 
and venue,

 3. describes the factual basis for the lawsuit, and

 4. makes a request or demand for some relief from the court.

pleadings
Formal, written statements of 
each side of a civil case.

allegation
A statement in a pleading that 
sets out a fact that the side 
filing the pleading expects to 
prove.
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The complaint itself usually follows a set format with the following parts:

 1. The caption—the part of the complaint that identifies the court in which the complaint 
is filed, the names of the plaintiffs and defendants, and the title of the document. 

 2. The allegations (or cause of action)—a description of the parties, statements showing 
proper jurisdiction and venue, the factual basis for the lawsuit, and a description of 
the loss or damages incurred.

 3. The prayer or “wherefore” clause—a request for some relief or remedy from the court.

 4. The subscription—the signature of the attorney filing the document and the date. 
The subscription also includes the address and email address of the attorney.

See Exhibit 5–1 for an example of a simple complaint.

caption
The heading or introductory 
section of a legal paper. The 
caption of a court paper usually 
contains the names of the parties, 
the court, and the case number.

prayer
Request. That part of a legal 
pleading (such as a complaint) 
that asks for relief (help, money, 
specific court action, an action 
from the other side, etc.).

subscription (subscribe)
Sign a document.

Cause of Action/
Allegations

Wherefore/Prayer

Subscription

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

 ) Case No.:
NATALIE TOMLINSON AND BRIAN )
TOMLINSON, ) COMPLAINT FOR DAMAGES
  Plaintiff, ) (PROMISSORY NOTE)
  vs. )
KEVIN DERKSON, )
  Defendant )
 )
 )
 )
 )
________________________________ )

Plaintiff alleges:

1.  Jurisdiction is founded on diversity of citizenship and amount. Plaintiffs are citizens of the 
State of Connecticut and defendant is a citizen of the state of Nevada. The matter in con-
troversy exceeds, exclusive of interest and costs, the sum specified by 28 U.S.C. § 1332.

2.  Defendant on or about June 1, XXXX, executed and delivered to plaintiffs a promissory 
note whereby defendant promised to pay to plaintiffs or order on June 1, XXXX the 
sum of $100,000 dollars with interest thereon at the rate of six percent per annum.

3.  Defendant owes to plaintiff the amount of said note and interest.

Wherefore plaintiff demands judgment against defendant for the sum of $100,000 dollars, 
interest, and costs.

Dated this 16th day of February, XXXX ___________________________________
 BENEDETTI & VOSSLER
 328 First St.
 Reno, Nevada 
 JULIE BENEDETTI
 jbenneditti@esq.com

EXHIBIT 6–5 General denialEXHIBIT 5–1 Example of a simple complaint 

Caption
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Some complaints also contain a verification, which is a statement signed under pen-
alty of perjury by the plaintiff that the contents of the complaint are true. A verification is 
required for certain kinds of complaints.

Many complaints are much more involved than the one shown in Exhibit 5–1. For 
example, oftentimes there are multiple plaintiffs and defendants, and these parties may be 
individuals or various types of business entities that may be using a fictitious name. In many 
instances there are several causes of action based on very complicated factual situations. Before 
you begin to draft any complaint you should analyze your case, determine the purpose of your 
pleading, and outline the general content of your document. Specifically you should know:

• who will be named as parties and how they will be named,

• how you will show that jurisdiction and venue are proper,

• the type of claims or causes of action that will be included in the complaint, and

• the type of relief you are demanding.

Only after you have done this preliminary analysis should you begin to actually draft 
the complaint.

INDENTIFYING AND DESCRIBING THE PARTIES
The parties to the lawsuit are known as the plaintiff, the one who files the action, and the 
defendant, the one who is sued. They are identified in the caption by their names, indicat-
ing whether they are named as plaintiff or defendant. In the body of the complaint, the 
parties are then described in more detail.

Normally the question of who is named as a plaintiff and who is named as a defendant 
is relatively simple. At times, however, problems can arise. As a paralegal involved in pre-
paring or drafting a complaint, you should be aware of some of these problem areas.

Real Party in Interest
The plaintiff in any lawsuit should be the one who is entitled to the relief sought in the 
complaint. This is known as the real party in interest. In most cases, parties do not 
file lawsuits unless they have personally suffered some loss. However, at times a special 
relationship exists that creates a different situation. For example, an executor may wish 
to sue on behalf of an estate, a trustee may sue on behalf of a trust, or a collection agency 
may wish to sue on a debt assigned to it for collection. In such cases, is the plaintiff the 
executor or the estate, the trustee or the trust, the collection agency or the creditor? 
Under Rule 17a of the Federal Rules of Civil Procedure, the executor, the trustee, and 
even the collection agency could be named as plaintiffs in the lawsuit even though they 
are not suing on their own behalf. However, if the action is in state court, appropriate 
state laws should always be checked.

Status
The status of a party refers to the type of entity that describes the party. Most commonly a party 
to a lawsuit is an individual, a corporation, a partnership or other unincorporated business, or 
a government agency. Unless a party is simply an individual, the status of the party is usually 

verification (verify)
Swear in writing to the truth 
or accuracy of a document.

real party in interest
The person who will ultimately 
benefit from winning a lawsuit, 
whether or not that person 
brought it initially.
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described both in the caption and in a separate allegation within the body of the complaint. For 
example, in the situation described in the Commentary to this chapter, if the Hendrickses were 
to sue the seller of the property, the seller would be identified in the caption as follows:

Example

 )
 )
vs. )
 )
PARADISE FOUND, INC., an Idaho )
Corporation, )
             Defendant )
____________________________ )

In addition, within the body of the complaint you would include a paragraph describ-
ing that status, such as the following:

Example

1.  Defendant, PARADISE FOUND, INC., is and was at all times herein mentioned a corporation 
duly organized and existing under the laws of the state of Idaho.

Capacity
Minors and Incompetents The parties named in the complaint must have capacity, or 
the legal right, to sue or be sued. Competent, adult individuals generally have the right to 
sue or be sued. However, children or incompetent adults do not have the capacity to pursue 
their own lawsuits. Unless a general guardian or conservator has already been appointed, 
the court will appoint a special person, referred to as a guardian ad litem, to pursue the 
case on behalf of the minor or incompetent. Even the parents of a child cannot file a law-
suit on their child’s behalf unless they have been appointed as guardians by the court. A 
guardian ad litem is usually appointed at the request of the parent or guardian. The person 
wishing to be appointed files a motion or a petition with the court prior to filing any law-
suit, asking to be named as guardian ad litem. The complaint in such a case would have the 
same caption as the petition or motion for the appointment of the guardian. The following 
is an example of how the parties would be designated in such a case.

Example

MARY SMITH, a minor, by GEORGE SMITH, ) 
her guardian ad litem,  )
                         Plaintiff )
 )
           vs. )
 )
DEF CORPORATION, a California  )
Corporation, )
                      Defendant )
_____________________________________ )

capacity
Legal ability to do something.

guardian ad litem
A guardian who is appointed 
by a court to take care of the 
interests of a person who 
cannot legally take care of 
him- or herself in a lawsuit 
involving that person.
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Although children or incompetents cannot sue in their own names, they can gener-
ally be named as defendants in the complaint. However, after they are served with the 
complaint, they may be entitled to have a guardian appointed to represent their interests. 
Again, local law should be reviewed to determine whether appointment of a guardian ad 
litem for a defendant is necessary and, if so, how it is accomplished.

THE COMPUTERIZED LAW FIRM
Word Processing and Electronic Filing

SCENARIO
Your attorney is ready to file suit on behalf of the 
Hendrickses and asks you to prepare a draft of the com-
plaint for fraud and negligent misrepresentation for his 
review. The attorney gives you the office file containing 
his detailed notes from interviews with the Hendrickses. 
He also gives you several letters written by the defendant 
that need to be attached to the complaint as exhibits. 
He reminds you to look at the rules of court and make 
sure that your complaint meets all of the requirements. 
Additionally, you are told that this complaint is to be 
electronically filed and this must be done before the end 
of the week.

PROBLEM
You have a great deal to do and very little time in which 
to do it. You must look in form books to find a form for 
a complaint for fraud and negligent misrepresentation. 
Using that form and the facts of your case, you must then 
prepare a written complaint that complies with all of the 
rules of court, including the rules for e-filing. Checking 
your rules of court, you find technical rules regarding 
margins, footers, type size, and spacing as well as rules 
that affect case title, attorneys’ names and addresses, and 
exhibits. The court also has special rules for e-filing. How 
do you complete this assignment?

SOLUTION
When faced with a complicated task, such as this one, you 
should begin by listing the individual activities you must 
complete. In this case, that list might look like this:

 1. Review local rules of court for document 
requirements and e-filing procedures

 2. Find a form for a complaint for fraud and negligent 
misrepresentation

 3. Using the form and the facts of the Hendricks case, 
draft the complaint

 4. After attorney review, prepare the complaint for 
e-filing

 5. Complete the e-filing process.

Attorneys and paralegals have always relied on form 
books to draft documents such as complaints. Today 
these form books are available on CD-ROM or can be 
accessed through the legal databases, Westlaw and Lexis. 
Accessing them electronically allows you to eliminate 
much of the time-consuming retyping because the forms 
can be downloaded, copied, and pasted into your final 
document. Any word processor allows you to do this. To 
make this task easier, word processors such as Microsoft 
Word or Corel WordPerfect have special features or tem-
plates to help generate a court pleading. (Microsoft Word 
has a feature entitled, “Pleading Wizard.”) With these tem-
plates, compliance with technical court rules is simple 
and automatic.

Preparing a pleading for electronic filing requires 
an additional step. Your complaint must be saved in 
a portable document format (PDF). Later versions of 
Microsoft Word or Corel’s WordPerfect allow you to save 
a document in this format. Software programs such as 
Adobe Acrobat also enable you to do this. Since you are 
attaching exhibits to the complaint (i.e., copies of origi-
nal letters), these will need to be scanned before they 
can be electronically sent to the court. To electronically 
file the documents requires a computer and Internet 
access. Courts that accept electronic filing, and many 
do, have detailed instructions on their Web sites regard-
ing the procedures you must use. Many legal tasks are 
simplified by the use of computers. Some tasks, such as 
electronically filing a document, cannot be done with-
out automation.
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Corporations and Other Business Entities A corporation is a “person” for legal 
purposes, including lawsuits. As such it has capacity to sue or be sued in the corporate 
name. In fact, if a corporation is a plaintiff or a defendant in a lawsuit, it must be identi-
fied by the corporate name rather than the name of the directors, officers, or shareholders. 
Exceptions do occur, however, in the case of corporate defendants. If the corporation fails 
to act like a corporation—not keeping corporate minutes, not holding meetings, failing 
to keep corporate assets separate from personal assets, and so on—then the individuals 
behind the corporation can be sued individually. This is known as piercing the corporate veil. 
The directors, officers, or shareholders of a corporation will also be named individually as 
defendants if they have personally done something wrong.

Business entities other than corporations may be treated differently. An unincorpo-
rated association, such as a partnership, does not have legal existence separate and apart 
from the partners. It is proper, therefore, for such an organization to sue and be sued in 
the name of its members. Whether or not such a business must be sued in the name of its 
members is a question of local law. For example, some jurisdictions allow a partnership to 
be sued in the partnership name. Before doing this, however, you should check the law 
regarding collection of a judgment when the individual partners have not been named. 
Limitations may be placed on which assets can be seized to satisfy the judgment. When 
suing a partnership or other unincorporated business entity, it is common to list both the 
partners’ names and the business name, as in the following example:

Example

 )
 )
            vs. )
HARRY RICE and HARVEY RICE,  )
A partnership, doing business as  )
Hearth & Home Real Estate Co.,  )
                      Defendants )
__________________________________ )

Governmental Agencies There is no question about the right of a government entity 
to sue on a claim. However, because of the common law doctrine of sovereign immunity 
(the king could not be sued), many jurisdictions have laws that limit and regulate the cir-
cumstances under which a government entity can be sued. Appropriate statutes must be 
checked to see if the claim is one for which the offending government agency can be sued. 
Even when a statute permits the government to be sued, many laws require that claims be 
filed with the government agency before actually filing a lawsuit. (See Chapter 3.) In such 
a case, it may be necessary to allege in the body of the complaint that this has been done.

Special Problems with Parties
Parties Using Fictitious Names Many businesses do not use their true names in the 
operation of their businesses. Individuals, either operating alone or with others, often choose 
to do business under a name that has more business appeal than their real names. At times, 
even corporations will do business under a name other than the real corporate name. If a 
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plaintiff uses a fictitious name in his business, a lawsuit that he files related to that business 
should identify the plaintiff by his proper name. If he wishes, the plaintiff may indicate that 
he is doing business under another name. The plaintiff would then be identified as follows:

Example

MARTIN REDSHAW, doing business as  )
Marty’s Diner, )
                          Plaintiff )
 )
          vs. )
 )
 )
 )
__________________________________ 

If the plaintiff is doing business under a fictitious name, before the lawsuit is filed you 
should verify that the plaintiff has complied with all local laws regarding such usage. Some 
states, for example, require that fictitious name statements be filed, and failure to do so can 
affect the right of a party to sue in some cases.

When the defendant is doing business under a fictitious name, the true name of the 
party may be unknown to you when you are preparing the complaint. Your state may have 
various records that can be checked, but these are not always complete or accurate. It is 
therefore necessary to identify the defendant in the complaint by the fictitious name. In 
such a case, when the true name of the defendant or defendants is determined, the com-
plaint can generally be amended.

Fictitious Defendants Not to be confused with parties who use a fictitious name 
in business is a concept known as fictitiously named defendants, a procedure that is 
allowed in some jurisdictions. This term usually refers to defendants whose very identity 
is unknown. They are usually identified as “Does.” In jurisdictions that allow their use, 
“Does” are commonly named as defendants in complaints to cover a situation in which 
a new defendant is discovered after the statute of limitations has run. In such a case the 
attorney argues that the complaint was filed against the newly discovered defendant within 
the statute of limitations; he was just referred to by an incorrect name. The attorney then 
tries to amend the complaint to “correct” the name. “Does” are not used in federal court. 
Instead, Rule 15 of the Federal Rules of Civil Procedure allows plaintiffs to name a newly 
discovered defendant even after the statute of limitations has run, as long as the new party 
received notice that the lawsuit had been filed within the time allowed for service, would 
not be unduly prejudiced, and knew that but for a mistake, he or she would have been 
named as a party in the original lawsuit. In such a case, the date of filing against the new 
party “relates back” to the original filing date.

Joining Multiple Parties
Many lawsuits involve disputes with multiple plaintiffs and/or defendants. The rules con-
cerning joinder of multiple parties can be extremely involved and confusing. However, 
joinder of parties usually falls into two categories: joinder that is allowed but not required, 

fictitiously named 
defendants
Defendants in a lawsuit who 
are not identified by their 
correct names; usually refers 
to the practice in some 
state courts of including 
several “Does” as defendants 
to provide for discovery of 
additional defendants after the 
statute of limitations has run.
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known as permissive joinder; and joinder that is required, or compulsory joinder. 
Before drafting any complaint with multiple parties, you may need to review these rules. 
For example, in the Hendricks case described in the Commentary, you may need to know 
whether the Hendrickses can sue the realtor, the company for which she works, and the 
seller all in the same lawsuit. This is determined by the rules of joinder, which are usually 
found in the appropriate state laws (or Rules 19–21 of the Federal Rules of Civil Procedure, 
if the case is in federal court).

The rules regarding permissive joinder, joinder of parties that is allowed but not 
required, are usually very liberal. Parties are permitted to be joined together in a com-
plaint as plaintiffs or defendants as long as there is some common question of law or 
fact and the claim arises out of the same occurrence or series of occurrences. Of course, 
you would not name someone as a plaintiff in a complaint unless your law firm rep-
resented that party. Whether certain parties must be joined in the same complaint is a 
more difficult issue. Generally, if the court cannot resolve the matter without the pres-
ence of a party, then joinder of the party is required. For example, suppose that title to 
a certain piece of real property is in question, and four different individuals are claiming 
ownership. If one of those parties files a lawsuit to determine ownership (known as a 
quiet title action), he would have to name the other three claimants as defendants. The 
court could not determine ownership unless all four parties appeared before the court. 
When parties are required to be joined in the lawsuit, they are sometimes referred to as 
indispensable parties.

Even when it seems that joinder of certain parties is essential to the case, if jurisdiction 
over one of the parties is impossible to obtain, the court may allow the matter to proceed 
without that party being named. These cases obviously present complicated legal issues that 
must be thoroughly researched before you prepare the complaint.

Class Actions
At times the number of potential plaintiffs in an action becomes too numerous to be prac-
tical. When this happens, a class action can result. A class action occurs when one or more 
parties who share a claim with a multitude of others file a lawsuit in their own names and 
also claim to represent numerous others in a similar situation. To maintain a class action, 
the party filing the lawsuit must usually get permission from the court to proceed with 
the action. If the court grants permission, it will also direct that all members of the class 
get notice of the action. Generally the court also orders that all class members who can be 
identified should get individual notice. This can be an overwhelming and expensive task. 
If your firm is involved in a class action, as a litigation paralegal you may be asked to take 
responsibility for this part of the litigation. Included in the notice to all potential members 
of the class is usually an explanation that any potential class member can request in writing 
that he or she be excluded from the class. If a member does not request exclusion, that class 
member will be bound by any judgment in the case.

Class actions permit cases to be brought when the amount of damages suffered by 
each plaintiff is minimal but the total damages suffered by all is substantial. In such a case 
it is not practical for parties to maintain their own individual lawsuits. The cost of litiga-
tion would outweigh any benefit. By joining together, the class of injured parties is able to 
minimize expenses and justify the litigation.

permissive joinder
A concept allowing multiple 
parties to be joined in 
one lawsuit as plaintiffs or 
defendants as long as there 
is some common question of 
fact or law.

compulsory joinder 
(joinder)
A party or issue that must be 
included in a case.

indispensable party
A person who has such a stake 
in the outcome of a lawsuit 
that the judge will not make 
a final decision unless that 
person is formally joined as a 
party to the lawsuit.

class action
A lawsuit brought for yourself 
and other persons in the same 
situation.
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Every jurisdiction has its own rules, found in statutes and cases, regarding class action 
lawsuits. These rules usually deal with such matters as who can file, who is entitled to 
notice of the action, how that notice is to be given, and who must bear the cost of notice. 
Rule 23 of the Federal Rules of Civil Procedure governs class actions in federal court. Rule 
23 allows a class action when all the following conditions are met:

• the class is so numerous that joinder of all members is impracticable,

• there are questions of law or fact common to the class,

• the claims or defenses of the representative parties are typical of the claims or defenses 
of the class, and

• the representative parties will fairly and adequately protect the interests of the class.

Rule 23 also requires one of the following for maintaining a class action:

• individual lawsuits might produce the possibility of inconsistent decisions or
• the decision in one case might unfairly prejudice another case or
• the party opposing the class has acted in a way that is generally applicable to all mem-

bers of the class or
• common questions of law or fact predominate over individual questions of law or fact.

Interpleader
A special type of action or complaint, known as interpleader, also involves questions of join-
der of parties. Interpleader refers to a type of action in which several different parties claim 
ownership to a fund or property that is in the control of another. For example, an insurance 
company provides liability coverage to an airline with a policy limit of $1 billion. A plane 
crashes, and the heirs of the victims file claims with the airline and the insurance company 
in excess of $10 billion. If liability is clear, the insurance company might determine at the 
outset that it is going to have to pay the policy limits. However, the question of how this 
money is to be appropriated remains. The insurance company does not want to unilaterally 
make this decision because it would probably be sued if the claimants did not agree with the 
distribution. The appropriate action, therefore, is for the insurance company to ask the court 
to decide how the funds should be disbursed. This is accomplished by filing an action in 
interpleader with the court, naming all of the claimants as defendants. The insurance com-
pany can then deposit the policy limits with the court and withdraw from the action, leaving 
the claimants to fight over the money. (Refer to Exhibit 5–4 found later in the chapter and 
read the section entitled Complaint for Interpleader and Declaratory Relief.)

ALLEGING JURISDICTION AND VENUE
The complaint in any action must contain some allegation showing that the lawsuit is 
being filed in the proper court. This involves questions of both jurisdiction and venue. In 
a complaint filed in federal court, these allegations are usually very specific. In showing 
jurisdiction, the plaintiff states why the action is filed in federal court, giving a citation to 
the appropriate United States Code section. The Appendix to the Federal Rules of Civil 
Procedure contains sample allegations regarding federal jurisdiction (see Exhibit 5–2).

interpleader
A procedure in which persons 
having conflicting claims 
against a third person may be 
forced to resolve the conflict 
before seeking relief from the 
third person.
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In state courts, jurisdiction is determined by state law. Normally it is not necessary to make 
any express statement that jurisdiction is proper in state court. Such a conclusion will usually 
follow from all of the facts alleged in the complaint. In some states, however, there are different 
kinds of trial courts with different kinds of jurisdiction. For example, some state trial courts 
are empowered to hear civil cases only when the amount in dispute is less than a set amount of 
money. Within the complaint and in the prayer, or demand for relief, it should be shown that 
the amount claimed is within the jurisdiction of the court in which the case is filed.

In federal or state courts, venue can be determined by a number of factors. The most 
common factor is the residence of the defendant. Proper venue can be shown in the complaint 
by an allegation that one of the defendants resides in the district in which the action is filed. 
Venue is also proper in the place where the cause of action arose. Therefore, another common way 
of establishing venue is by alleging that the cause of action arose in the district in which the action 
is filed. However, there are many different ways to establish venue, depending on the nature of
the case (review Chapter 2). See Exhibit 5–3 for examples of allegations showing venue.

 a. (For diversity-of-citizenship jurisdiction.) The plaintiff is [a citizen of Michigan] 
[a corporation incorporated under the laws of Michigan with its principal place 
of business in Michigan]. The defendant is [a citizen of New York] [a corporation 
incorporated under the laws of New York with its principal place of business in 
New York]. The amount in controversy, without interest and costs, exceeds the sum 
or value specified by 28 U.S.C. § 1332.

 b. (For federal-question jurisdiction.) This action arises under [the United States Constitution, 
specify the article or amendment and the section] [a United States treaty specify] 
[a federal statute, ___ U.S.C. § ___].

 c. (For a claim in the admiralty or maritime jurisdiction.) This is a case of admiralty or 
maritime jurisdiction. (To invoke admiralty status under Rule 9(h) use the following: 
This is an admiralty or maritime claim within the meaning of Rule 9(h).)

EXHIBIT 5–2 Sample allegations regarding federal jurisdiction

 At all times herein mentioned, defendant was and now is a resident of the County 
of _______________, State of _______________.

or

The County of _______________ is the proper county in which to bring and maintain 
this action by virtue of the fact that defendant, ABC Corporation, has its principal execu-
tive offices located therein.

or

The County of _______________ is the proper county in which to bring and maintain 
this action by virtue of the fact that the real property, which is the subject of this action, 
is located in said county.

EXHIBIT 5–3 Sample venue allegations
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PLEADING THE CAUSE OF ACTION
Although the complaint or petition usually follows certain legal technicalities, it is primarily 
a document that shows the factual basis for the lawsuit. It does not contain any discussion or 
analysis of legal theories. However, when reviewing the facts that are alleged in the complaint, 
the defendant’s attorney and the court should be able to tell that there is a legal basis for the 
lawsuit, even though the legal basis need not be expressly stated in the complaint. How detailed 
this factual description must be depends on the jurisdiction in which the lawsuit is filed. If you 
recall the discussion in Chapter 3, you remember that before deciding to file any lawsuit, an 
attorney must determine that a party has a cause of action, that is, a kind of dispute exists in 
which one party is entitled to some kind of legal remedy. In some jurisdictions the complaint 
must contain factual allegations or statements that support each element of the cause of action. 
Because this method of pleading is based on a New York law known as the “Field Code,” these 
jurisdictions are sometimes known as code pleading jurisdictions. Other jurisdictions, including 
the federal courts, have a less stringent requirement. For most types of cases, the complaint 
must contain sufficient facts to put the defendant on notice as to why he is being sued, but 
it is not essential that each element of the cause of action be supported by factual allegations. 
This method of pleading is known as notice pleading.

Even in notice pleading jurisdictions, some types of cases demand more detailed facts 
within the complaint. Rule 9 of the Federal Rules of Civil Procedure, for example, requires 
that allegations of fraud or mistake be stated with particularity. Furthermore, even though the 
Federal Rules allow fairly general and nonspecific pleading, more particular allegations are 
allowed. The use of more detailed allegations in a complaint may affect later discovery and 
disclosure rights and obligations (discussed in Chapter 8) and should be carefully considered.

Although differences exist in the technical requirements between code pleading jurisdic-
tions and notice pleading jurisdictions, a complaint that is sufficient under code pleading 
rules is generally sufficient under notice pleading rules. The important thing to remember is 
that both types of pleading require that facts, and not legal theories, be alleged. The Federal 
Rules of Civil Procedure contain an Appendix of Forms, including several that can be used 
as a basis for various causes of action (see Exhibit 5–4). Remember, however, that these forms 
would only be a part of a complaint. For a complete document you would add a caption, 
the proper language showing jurisdiction, appropriate paragraphs showing status and capac-
ity of the parties, as well as venue and any other relevant allegations. (Although the Federal 
Rules do not require that status and capacity be specifically stated, they often are.) Compare 
Exhibit 5–1 with the Complaint on a Promissory Note found in Exhibit 5–4.

Alleging Multiple Claims
Often a plaintiff has more than one potential claim against the defendant. Again, consider the 
Hendricks case described in the opening Commentary. If the plaintiffs can prove their realtor 
knew that the slides of the property were forgeries and that the property was not suitable for 
building and lied to them about it, they have a claim for fraud or intentional misrepresentation. 
Such a claim, if proven, would entitle the plaintiffs to punitive damages in addition to their 
out-of-pocket losses. However, proving that a misrepresentation was intentional is sometimes 
difficult, and the plaintiff ’s attorney may wish to have a claim for negligent misrepresentation 
as well, in the event that the defendant’s intent cannot be adequately shown. Certainly, in 
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COMPLAINT TO RECOVER A SUM CERTAIN

(Caption – See Form 1.*)

1. (Statement of Jurisdiction – See Form 7.*)
  (Use one or more of the following as appropriate and include a demand for judgment.)

(a) On a Promissory Note
2.  On date, the defendant executed and delivered a note promising to pay the plaintiff on date the sum of $ _______ 

with interest at the rate of __ percent. A copy of the note [is attached as Exhibit A] [is summarized as follows: 
____________.]

3. The defendant has not paid the amount owed.

(b) On an Account
2. The defendant owes the plaintiff $_______ according to the account set out in Exhibit A.

(c) For Goods Sold and Delivered
2.  The defendant owes the plaintiff $ ______ for goods sold and delivered by the plaintiff to the defendant from 

date to date.

(d) For Money Lent
2.  The defendant owes the plaintiff $ _______ for money lent by the plaintiff to the defendant on date.

(e) For Money Paid by Mistake
2.  The defendant owes the plaintiff $ ______ for money paid by mistake to the defendant on date under these 

circumstances: describe with particularity in accordance with Rule 9(b).

(f) For Money Had and Received
2.  The defendant owes the plaintiff $ _______ for money that was received from name on date to be paid by the 

defendant to the plaintiff.

Demand for Judgment
Therefore, the plaintiff demands judgment against the defendant for $ _________, plus interest and costs.

(Date and sign – See Form 2.*)

COMPLAINT FOR NEGLIGENCE

(Caption – See Form 1.)

1. (Statement of Jurisdiction – See Form 7.)
2. On date, at place, the defendant negligently drove a motor vehicle against the plaintiff.
3.  As a result, the plaintiff was physically injured, lost wages or income, suffered physical and mental pain, and 

incurred medical expenses of $_________.

Therefore, the plaintiff demands judgment against the defendant for $ _________, plus costs.

(Date and sign – See Form 2).

EXHIBIT 5–4 Allegations for various complaints (Federal Rules Appendix)
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COMPLAINT FOR SPECIFIC PERFORMANCE OF A CONTRACT TO CONVEY LAND

(Caption – See Form 1.)

1. (Statement of Jurisdiction – See Form 7.)
2. On date, the parties agreed to the contract [attached as Exhibit A][summarize the contract].
3. As agreed, the plaintiff tendered the purchase price and requested a conveyance of the land, but the defendant 

refused to accept the money or make a conveyance.
4. The plaintiff now offers to pay the purchase price.

Therefore, the plaintiff demands that:

 (a)  the defendant be required to specifically perform the agreement and pay damages of $ _______, plus interest 
and costs, or

 (b)  if specific performance is not ordered, the defendant be required to pay damages of $ ________, plus interest 
and costs.

(Date and sign – See Form 2.)

COMPLAINT FOR PATENT INFRINGEMENT

(Caption – See Form 1.)

 1.  (Statement of Jurisdiction — See Form 7.)
 2.  On date, United States Letters Patent No. _______ were issued to the plaintiff for an invention in an electric motor. 

The plaintiff owned the patent throughout the period of the defendant’s infringing acts and still owns the patent.
 3.  The defendant has infringed and is still infringing the Letters Patent by making, selling, and using electric motors 

that embody the patented invention, and the defendant will continue to do so unless enjoined by this court.
 4. The plaintiff has complied with the statutory requirement of placing a notice of the Letters Patent on all electric 

motors it manufactures and sells and has given the defendant written notice of the infringement.

Therefore, the plaintiff demands:

 (a) a preliminary and final injunction against the continuing infringement;
 (b) an accounting for damages; and
 (c) interest and costs.

(Date and sign – See Form 2.)

COMPLAINT FOR COPYRIGHT INFRINGEMENT AND UNFAIR COMPETITION

(Caption – See Form 1.)
1. (Statement of Jurisdiction – See Form 7.)
2. Before date, the plaintiff, a United States citizen, wrote a book entitled______________.
3. The book is an original work that may be copyrighted under United States law. A copy of the book is attached as 

Exhibit A.
4.  Between date and date, the plaintiff applied to the copyright office and received a certificate of registration dated 

________ and identified as date, class, number .
5. Since date, the plaintiff has either published or licensed for publication all copies of the book in compliance with 

the copyright laws and has remained the sole owner of the copyright.

EXHIBIT 5–4 (continued )
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6. After the copyright was issued, the defendant infringed the copyright by publishing and selling a book entitled 
______________, which was copied largely from the plaintiff’s book. A copy of the defendant’s book is attached as 
Exhibit B.

7. The plaintiff has notified the defendant in writing of the infringement.
8.  The defendant continues to infringe the copyright by continuing to publish and sell the infringing book in 

violation of the copyright, and further has engaged in unfair trade practices and unfair competition in connection 
with its publication and sale of the infringing book, thus causing irreparable damage.

Therefore, the plaintiff demands that:

 (a)  until this case is decided the defendant and the defendant’s agents be enjoined from disposing of any copies of 
the defendant’s book by sale or otherwise;

(b)  the defendant account for and pay as damages to the plaintiff all profits and advantages gained from unfair trade 
practices and unfair competition in selling the defendant’s book, and all profits and advantages gained from 
infringing the plaintiff’s copyright (but no less than the statutory minimum);

(c)  the defendant deliver for impoundment all copies of the book in the defendant’s possession or control and deliver 
for destruction all infringing copies and all plates, molds, and other materials for making infringing copies;

(d) the defendant pay the plaintiff interest, costs, and reasonable attorney’s fees; and
(e) the plaintiff be awarded any other just relief.

(Date and sign – See Form 2.)

COMPLAINT FOR INTERPLEADER AND DECLARATORY RELIEF

(Caption – See Form 1.)

1. (Statement of Jurisdiction – See Form 7.)
2. On date, the plaintiff issued a life insurance policy on the life of name with name as the named beneficiary.
3. As a condition for keeping the policy in force, the policy required payment of a premium during the first year and 

then annually.
4. The premium due on date was never paid, and the policy lapsed after that date.
5. On date, after the policy had lapsed, both the insured and the named beneficiary died in an automobile collision.
6. Defendant name claims to be the beneficiary in place of name and has filed a claim to be paid the policy’s full amount.
7.  The other two defendants are representatives of the deceased persons’ estates. Each defendant has filed a claim on 

behalf of each estate to receive payment of the policy’s full amount.
8.  If the policy was in force at the time of death, the plaintiff is in doubt about who should be paid.

Therefore, the plaintiff demands that:

(a)  each defendant be restrained from commencing any action against the plaintiff on the policy;
(b)  a judgment be entered that no defendant is entitled to the proceeds of the policy or any part of it, but if the court 

determines that the policy was in effect at the time of the insured’s death, that the defendants be required to 
interplead and settle among themselves their rights to the proceeds, and that the plaintiff be discharged from all 
liability except to the defendant determined to be entitled to the proceeds; and

(c) the plaintiff recover its costs.

(Date and sign – See Form 2.)

* The Appendix of Forms to the Federal Rules of Civil Procedures also contains sample forms for common features and allegations for complaints.

EXHIBIT 5–4 Allegations for various complaints (Federal Rules Appendix) (continued )



 C H A P T E R  5 :  T H E  CO M P L A I N T      133

the case described, the realtor should have been more certain about her facts before making 
representations to prospective buyers. Proving negligent misrepresentation would entitle the 
plaintiffs to their actual losses but would not allow an award of punitive damages. This is 
an alternative claim, which can be stated in the complaint. Normally, this claim would be 
set out in a second cause of action, sometimes referred to as a count, separate from the first 
cause of action or first count for fraud. In the Hendricks case, other causes of action may 
also be possible. For example, the Hendrickses might simply wish to disaffirm the contract 
(rescind it) and get their money back (restitution). Additionally, because the Hendrickses did 
not have their own real estate agent, the facts might indicate that May Forrester was acting in 
a dual capacity, representing both Paradise Found, Inc., and the Hendrickses. As such, May 
Forrester would be in a special fiduciary relationship with the Hendrickses, a relationship that 
she abused. This could result in another claim.

A complaint may contain any number of causes of action or counts. Whenever a cause 
of action arises out of the same general factual situation, the rules of pleading usually allow 
them to be joined in the same complaint.

Determining whether the defendant’s conduct toward the plaintiff results in more than 
one claim or cause of action can be very difficult. As a general rule, if the claims provide 
different remedies or are proven by different facts or evidence in the case, they should prob-
ably be separated into distinct causes of action. However, because the rules for interpreting 
pleadings are so liberal, if two or more claims are combined into one cause of action, the 
court could either allow the pleading to stand as written or allow it to be amended.

A question sometimes arises when a complaint contains two inconsistent causes of 
action. For example, consider the following situation. Bryant signs a contract with Yates to 
buy a house for $200,000. Before the time for the deal to close, Yates informs Bryant that 
he has changed his mind and will not sell. As of the date of sale, the value of the house 
had increased to $220,000. Bryant now has a choice. Does he want the house, or should 
he make Yates pay for any damages that he incurred because he did not get the house (the 
damages being the difference between the purchase price and the fair market value at the 
time and place of sale)? If he gets the house at the original contract price, he will not have 
incurred the loss of profit in the house. Therefore, asking both for specific performance of 
the contract and for damages because it was not performed are inconsistent. The rules of 
pleading usually allow the plaintiff to allege causes of action that are inconsistent. However, 
the plaintiff will not get a judgment on both of them.

Multiple Parties and Causes of Action
We have already seen that a complaint may contain multiple plaintiffs or defendants. When 
this occurs, questions arise about whether the parties should be joined within the same cause 
of action, or whether separate causes of action are required. No absolute rules govern this 
situation, and the rules of pleading in most jurisdictions are liberal enough to allow almost 
any method of handling this situation. However, some guidelines are commonly followed.

Multiple plaintiffs should be joined within the same cause of action if they have a joint 
claim or if they are suing for the same thing. For example, in the factual situation described 
in the Commentary, both Margaret and Paul Hendricks are suing for the same thing—the 
damages that they sustained in buying the lot. Note that they are not each suing for one-
half of the damages. They are suing together for the total damages. Therefore, they should 
be joined in the same cause of action.

count
Each separate part of a 
complaint or an indictment.
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When the plaintiffs are suing for something different, however, their claims should 
be in separate causes of action. For example, suppose that Herbert and Wanda Sepulveda, 
husband and wife, are both injured in the same automobile accident and wish to sue the 
driver of the other vehicle. In such a case they are suing for different things. He is suing 
for his injuries, and she is suing for her injuries. They would, therefore, have two separate 
causes of action. However, the two causes of action would be in one complaint. When there 
are multiple plaintiffs and defendants, it is not necessary that they all be parties to each of 
the causes of action. Again, when there is some common factual or legal basis among the 
various causes of action, they can be joined in one complaint.

REQUEST FOR DAMAGES OR OTHER RELIEF
Every complaint or petition filed in an action contains a demand for relief from the court, often 
called a prayer. Courts have the power to grant two different types of relief, money damages and 
equitable relief. Money damages means the award of money to the plaintiff as compensation for 
some loss. Equitable relief, in contrast, involves the court ordering the defendant to do something 
or to stop doing something other than simply paying money damages. In some state jurisdic-
tions, only certain courts have the power to grant equitable relief. Before preparing and filing any 
complaint requesting this type of relief, be sure to check jurisdictional power of the court.

Money Damages
Probably the most common relief sought in a civil lawsuit is money damages. The primary 
purpose of damages in a civil suit is to compensate plaintiffs for a loss they have sustained. 
These damages are known as compensatory damages. In certain kinds of cases, com-
pensatory damages may be referred to by other names. For example, in personal injury 
cases compensatory damages are categorized as either special damages or general damages. 
Special damages are actual out-of-pocket expenses incurred by the plaintiff, such as doctor 
bills and lost earnings. General damages are not out-of-pocket expenses, but include such 
things as pain and suffering, loss of use of a limb, or disfigurement caused by a scar. Even 
though general damages do not reimburse the plaintiff for an economic expense, they do 
compensate the plaintiff for some loss. In some jurisdictions an uninjured spouse has a 
separate claim for money damages for loss of consortium. Damages for loss of consortium 
are intended to compensate a person who suffers the loss of companionship and comfort 
of a spouse who was injured because of the wrongdoing of another. In a few jurisdictions, 
parents can also claim loss of consortium resulting from injury to a child.

Although money damages in most civil cases are compensatory in nature, sometimes a 
plaintiff is entitled to recover punitive or exemplary damages. These are meant to punish 
the defendant and are awarded only when the defendant has committed some extremely 
offensive act. Such damages are not favored by the courts and come under careful scrutiny 
by the appellate courts. The U.S. Supreme Court has also held that punitive damages are 
subject to limitations. Nevertheless, they are allowed in some cases.

In the course of any lawsuit, the parties inevitably incur substantial expenses, or costs. 
These include such items as filing fees, process server fees, deposition fees, and expert 
witness fees. Costs are not included in computing the plaintiff ’s damages. However, if the 
plaintiff wins her lawsuit, she will generally be awarded certain costs in addition to the 

compensatory damages
Damages awarded for the 
actual loss suffered by a 
plaintiff.

punitive or exemplary 
damages (damages)
Extra money given to punish 
the defendant and to help 
keep a particularly bad act 
from happening again.
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actual damages. However, should the defendant win the case, he will generally be awarded 
his costs from the plaintiff. Items included in these recoverable costs are usually determined 
by a specific statute. One element that is usually not included in the list of recoverable costs 
is the attorney fee in the case. Unless the lawsuit is based on a contract that specifically pro-
vides for the payment of attorney fees in the event of a legal dispute, or unless there is some 
special law governing the situation, parties are expected to pay their own attorney fees.

Equitable Relief
Some legal disputes cannot be settled by an award of money damages. For example, suppose 
Friedman sells Brockland his business. As part of the sales agreement, Friedman agrees not to 
open a competing business within a 50-mile radius for a period of two years. However, two 
months after the sale, Friedman opens a competing business across the street from Brockland. 
As a result, Brockland’s business income substantially decreases. Although money damages 
might compensate Brockland for his past loss, if Friedman continues in business, Brockland 
will continue to lose money, the exact amount of which would be difficult to calculate. 
Brockland would therefore prefer that the court order Friedman to close down his compet-
ing business. Such an order would be a kind of relief known as equitable relief. (Lawsuits 
in which equitable relief is sought are known as actions in equity, whereas lawsuits in which 
money damages are sought are known as actions at law.) A complaint may combine a request 
for equitable relief and money damages.

The types of equitable relief that can be ordered by a court of equitable jurisdiction 
are varied. Some of the more common types of equitable relief follow:

specific performance—an order requiring a party to perform a contract

rescission—an order rescinding or voiding a contract

restitution—an order to return money or property, usually paid in connection with a 
contract that was subsequently rescinded

declaratory relief—a court order defi ning or explaining the rights and obligations of 
parties under some contract or other document

quiet title—an order clarifying ownership of real property

injunction—an order requiring a party to stop doing something

Refer to Exhibit 5–4 for examples of complaints based on some of these types of equita-
ble relief. Along with the award of equitable relief, the court also probably will award the pre-
vailing party her costs of suit, just as it would in a case with an award of money damages.

Provisional Remedies
In most courts, a substantial time elapses between the filing of a complaint and the actual trial 
in that case. Therefore, when injunctive relief is the primary object of a lawsuit, the plaintiff 
often requests some immediate provisional remedy from the court as soon as a complaint is 
filed. Provisional remedies usually include a temporary restraining order and a preliminary 
injunction. A temporary restraining order usually compels the defendant to stop certain con-
duct immediately. These are granted without any formal hearing, based primarily on affidavits 
or declarations (written statements under penalty of perjury) submitted to the court. Because 
the courts are hesitant to grant any orders without giving all sides the opportunity for a full 
hearing, temporary restraining orders (TROs) remain in effect for a very short time, usually 

equitable relief 
(equitable)
Just, fair, and right relief for a 
particular situation.

specific performance 
(performance)
Being required to do exactly 
what was agreed to.

rescission
The annulment of a contract.

restitution
Giving something back; 
making good for something.

declaratory relief
A court order defining or 
explaining the rights and 
obligations of parties under 
some contract or other 
document.

quiet title action
A way of establishing clear 
ownership of land.

injunction
A judge’s order to a person to 
do or to refrain from doing a 
particular thing.

temporary restraining 
order (TRO)
A judge’s order to a person 
to not take a certain action 
during the period prior to a full 
hearing on the rightfulness of 
the action.
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until a hearing can be scheduled in court. As soon as possible, then, a hearing is scheduled at 
which both sides have the opportunity to argue for or against the restraining order remaining 
in effect until the time of trial. This hearing is not a full trial of all the issues. Should the court 
decide to keep the restraining order in effect, it will issue a preliminary injunction, an order 
that remains in effect until the trial, at which time the injunction would become permanent 
if the plaintiff proves his case. In federal courts, temporary restraining orders and preliminary 
injunctions are governed by Rule 65 of the Federal Rules of Civil Procedure. The procedures 
that a party must follow to obtain these provisional remedies are similar to the procedures fol-
lowed in motion practice and are discussed in more detail in Chapter 7.

DRAFTING THE COMPLAINT
Once you have identified the parties to the lawsuit, determined what causes of action the 
plaintiff has, and decided what relief is to be requested, you are prepared to start drafting 
the complaint for your attorney’s review. Before actually writing the document, however, be 
sure to check any local court rules regarding technical requirements for the pleading. Is a 
certain type or size of paper required? Does the size of print matter? Is there a special format 
that must be followed? Many courts have special rules regarding these kinds of matters. See 
Exhibit 5–5 for an example of a local rule of court regarding pleading formalities. Also, in 
order to save a great deal of time, you should check various form books in your law library 
(or a form file, if one is kept in the office) for a sample complaint that deals with a similar 
factual situation. Even the most experienced litigation attorneys and paralegals follow forms 
whenever possible. If a case is to be filed in federal court, American Jurisprudence Pleading 
and Practice Forms Annotated, a Thomson/West publication, can be helpful, as are the forms 
found in the Appendix of Forms to the Federal Rules of Civil Procedure.

In some jurisdictions, a complaint is prepared on numbered paper known as pleading 
paper. However, many jurisdictions have discontinued this practice. For an example of a 
complaint see Exhibit 5–6 and note the comments in the left margin of the exhibit.

FORM OF PAPERS GENERALLY

Papers presented for filing shall be flat, unfolded, firmly bound together at the top, pre-
punched with two (2) holes, centered two and three-quarters inch (2 3/4") apart and one-
half inch (1/2") to five-eighths inch (5/8") from the top edge of the paper, and on eight 
and one-half inch by eleven inch (8 1/2" x 11") paper. Except for exhibits, quotations, the 
caption, the title of the court, and the name of the case, lines of typewritten text shall be 
doubled-spaced, and except for the title page, shall begin at least one and one-half inch 
(1 1/2") from the top of the page. All handwriting shall be legible and all typewriting shall 
be of a size which is either not more than ten (10) characters per linear inch; or, not less 
than twelve (12) points for proportional spaced fonts or equivalent. All quotations longer 
than one (1) sentence shall be indented. All pages of each pleading or other paper filed 
with the court (exclusive of exhibits) shall be numbered consecutively.

Local Rule 10-1 of the U.S. District Court, District of Nevada

EXHIBIT 5–5 Example of local rule of court regarding pleadings

preliminary injunction
A court order made prior to 
final judgment in the case, 
directing that a party take 
some action or refrain from 
taking some action until the 
trial in the case takes place.



 C H A P T E R  5 :  T H E  CO M P L A I N T      137

 
Title of court

 Caption

 Allegations of first 
cause of action

 Diversity of 
citizenship 
establishes 
jurisdiction

 UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

MARGARET HENDRICKS and )
PAUL HENDRICKS, )
  Plaintiffs, ) No.
 )
 ) COMPLAINT FOR FRAUD,
  vs. ) NEGLIGENT MISREPRESENTATION
 ) And BREACH OF FIDUCIARY DUTY
MAY FORRESTER, an individual, )
HARRY RICE & HARVEY RICE, )
a partnership, doing business as )
HEARTH & HOME REAL ESTATE CO., ) JURY TRIAL DEMANDED
PARADISE FOUND, INC., a )
corporation )
________________________________

Plaintiffs allege against each and every defendant:

FIRST CAUSE OF ACTION
(Fraud)

Jurisdiction

 1.  Plaintiffs are; and were at all times herein mentioned, domiciled in and 
citizens of the state of California. Defendants, MAY FORRESTER, HARRY RICE 
and HARVEY RICE are and were at all times herein mentioned, domiciled in and 
citizens of the state of Nevada. Defendant, PARADISE FOUND, INC., was and is 
now a corporation duly organized and existing under the laws of the state of 
Idaho, with its offices and principal place of business in the state of Idaho. 
This is a civil action involving, exclusive of interest and costs, a sum in excess of 
$75,000. Every issue of law and fact in this action is wholly between citizens 
of different states.

 2.  Plaintiffs are informed and believe and thereupon allege that Defendants, HARRY 
RICE AND HARVEY RICE, are a partnership doing business as HEARTH & HOME 
REAL ESTATE CO.

 3.  Plaintiffs are informed and believe and thereupon allege that Defendant, 
PARADISE FOUND, INC., is a corporation duly organized and existing under the 
laws of the state of Idaho.

 4.  Plaintiffs are now, and at all times mentioned in this complaint have been 
residents of San Francisco County, California.

 5.  Plaintiffs are informed and believe and thereupon allege that at all times herein 
mentioned, each of the defendants was the agent and employee of each of the 
remaining defendants and in doing the things hereinafter alleged, was acting 
within the scope of said agency.

EXHIBIT 5–6 Complaint
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 Allegations of second 
cause of action

 Start by 
incorporating 
relevant paragraphs 
from first cause of 
action

 

Restate damages

 6.  On or about June 1, ____, in the City of Reno, State of Nevada, defendant, MAY 
FORRESTER, made the following false and fraudulent representations to plaintiffs: 
Defendant represented that certain real property was ideal vacation property, 
that said property had been approved for and was suitable for building, that 
said property abutted a manmade lake and that said property was worth at least 
$100,000.

 7.  The representations made by the defendant were false in that said real property 
has not been approved nor is it suitable for building, it is not adjacent to any 
body of water, and was and is valued at less than $5,000.

 8.  Defendant, at the time she made said representations, knew them to be 
false and made the statements with the intent to defraud and deceive 
plaintiffs and to induce them to purchase that certain real property 
described above.

 9.  Plaintiffs at the time the representations were made believed them to be true 
and had no reasons to believe that said representations were untrue. In reliance 
upon said representations, plaintiffs were induced to, and did purchase the 
above described real property. Had plaintiffs known the true facts they would 
not have taken such action.

10.  By reason of the facts alleged, plaintiffs have been damaged in the sum of 
$100,000.

SECOND CAUSE OF ACTION
(Negligent Misrepresentation)

11.  Plaintiffs reallege and incorporate by reference the allegations of paragraphs 
1 through 7 above in their entirety.

12.  At the time defendant, MAY FORRESTER, made said representations, she had 
no sufficient or reasonable ground for believing said representations to be 
true in that she, the defendant, did not have information and data sufficient 
to enable her to make a determination whether the representations were true. 
At the time of making the representations, defendant concealed from plaintiff 
her lack of information and data that prevented them from making a true 
evaluation of the facts.

13.  At the time said representations were made, plaintiffs had no knowledge of 
their falsity, but in fact, believed them to be true. Because of the fiduciary and 
confidential relationship which existed between defendant and plaintiffs, 
plaintiffs justifiably relied upon said representations.

14.  Plaintiffs at the time the representations were made believed them to be true 
and had no reasons to believe that said representations were untrue. In reliance 
upon said representations, plaintiffs were induced to and did purchase the above 
described real property. Had plaintiffs known the true facts they would not have 
taken such action.

15.  By reasons of the facts alleged, plaintiffs have been damaged in the sum of 
$100,000.

EXHIBIT 5–6 Complaint (continued )
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 Allegations of 
third cause of 
action

 

Restate damages

  Prayer or demand

 Subscription
(In some states 
attorney information 
goes on first page of 
complaint)

THIRD CAUSE OF ACTION
(Breach of Fiduciary Duty)

Plaintiffs allege against defendant MAY FORRESTER:
16.  Plaintiffs reallege and incorporate by reference the allegations of paragraphs 

1 through 15 above in their entirety.
17.  Defendant, MAY FORRESTER, owed a fiduciary duty of loyalty, honesty, and 

confidentiality to plaintiffs by virtue of her status as their real estate broker.
18.  The acts and omissions of defendant, MAY FORRESTER, as alleged above, 

constitute intentional breaches of her fiduciary duties to plaintiffs.
19.  As a direct and proximate result of defendant’s breach of her fiduciary duties, 

plaintiffs have been damaged in the amount of $100,000.
20.  Defedant’s breach of fiduciary duties was willful, malicious, oppressive, and in 

conscious disregard of plaintiffs’s rights. Accordingly, plaintiffs request punitive 
damages in the amount of $100,000.

WHEREFORE, plaintiffs pray for judgment against defendants as follows:

On the first cause of action:
1. For judgment in the sum of $100,000.
2. For costs of suit.
3. For such other relief as the court deems just.

On the second cause of action:
1. For judgment in the sum of $100,000.
2. For costs of suit.
3. For such other relief as the court deems just.

On the third cause of action (against defendant, MAY FORRESTER, only):
1. For compensatory damages in the sum of $100,000.
2. For punitive damages in the sum of $100,000.
3. For costs of suit.
4. For such other relief as the court deems just.

Dated: September 1, ________ By ___________________

 Glenda Yee
 Attorney at Law
 246 Marshall Ave.
 San Francisco, CA 96730
 gyee@esq.com

EXHIBIT 5–6 (continued )
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The Caption
As mentioned, the first part of any complaint or petition is known as the caption. The 
caption contains the name of the court in which the action is being filed, the names of 
the plaintiffs and defendants, and the title of the document. In some jurisdictions, it also 
contains the name, address, and telephone number of the attorney and the client being 
represented. In other jurisdictions, the caption also contains the addresses of the plaintiff 
and defendant.

The Causes of Action
Below the caption is the body of the complaint, containing various jurisdictional and 
factual allegations that constitute the plaintiff ’s cause of action. These allegations are 
broken down into short, numbered paragraphs. As there is no absolute method for para-
graphing, the use of form books or other sample complaints is very helpful in setting 
up this part of the complaint. In the absence of a form to follow, you can use normal 
paragraphing rules.

Even though there is no mandatory order in which paragraphing must be done, there 
are typically employed conventions:

 1. In most cases you will see paragraphs on jurisdiction and venue first.

 2. If any of the parties are businesses, either corporate or otherwise, allegations concern-
ing their status or capacity then follow.

 3. If there is more than one defendant in the lawsuit, it is standard to include an agency 
allegation. An agency allegation claims that one or more of the defendants were agents 
or employees of one or more of the other defendants. Such an allegation refers to the 
substantive legal principle of vicarious liability or respondent superior, a concept that 
imposes liability on an employer for certain acts of its employees.

 4. Following these standard allegations are various allegations describing the factual basis 
for the lawsuit and a description of the damages suffered.

Pleading on Information and Belief All statements contained in a complaint, or 
any pleading, should be true. However, at times a plaintiff is not certain about some facts 
that must be alleged in the complaint. For example, the plaintiff may not know for sure if 
the defendant business is a corporation or some other business entity, although the plain-
tiff believes that it is incorporated. In such cases, the proper way to plead the facts is on 
information and belief. See Exhibit 5–6 for an example of a complaint that might be filed 
by the Hendrickses. Paragraphs 2, 3, and 5 of the first cause of action illustrate allegations 
made on information and belief.

Incorporating by Reference Many complaints contain more than one cause of 
action. In such a case, it is important to remember that each cause of action should be 
sufficient in itself to constitute a legally sufficient complaint. Because of this, it is often 
necessary to restate many of the same allegations that were alleged in prior causes of 
action. It is not necessary, however, to expressly restate those allegations. If something is 
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being repeated, it can be referred to and incorporated by reference. Exhibit 5–6 contains 
three causes of action; see paragraph 11 for an illustration of a paragraph incorporation 
of prior allegations.

Remember that not all parties to the complaint must be parties to all causes of action. 
However, each of those named in the caption must be a party to at least one cause of 
action within the complaint, and this includes “Doe” defendants when such defendants 
are allowed.

The Prayer
After the allegations in the complaint you will find the prayer. The prayer is normally 
located at the end of all of the allegations. Even though the allegations in the complaint 
state that plaintiff has incurred damages and is entitled to some relief, a specific request for 
these damages is made in the prayer. This is the part of the complaint in which the plain-
tiff asks the court for damages or other relief. It often begins with the words, “Wherefore, 
plaintiff prays as follows.” When a complaint contains several causes of action, attorneys 
often include a request for damages for each of the causes of action. For example, the prayer 
might start, “Wherefore on the first cause of action plaintiff prays as follows.” A separate 
prayer is then included for each cause of action. 

The Subscription
Following the prayer is the date, signature, and address (including e-mail address) of the 
attorney filing the complaint. Some jurisdictions also require that the attorney include a 
bar number. This signature is sometimes referred to as the subscription. In some jurisdic-
tions the name, address, and telephone number of the attorney appear on the first page 
above the caption rather than at the end of the complaint. A signature or subscription 
is still required at the end of the prayer. Under Rule 11 of the Federal Rules of Civil 
Procedure, when an attorney signs a pleading in federal court, that attorney is making 
certain representations to the court. She is representing that the pleading is not being 
used for any improper purpose, that the contentions are warranted by law, and that 
the allegations have evidentiary support. If the court finds these representations to be 
false, it has the power to sanction the attorney. The prayer and signature are shown in 
Exhibit 5–6.

In the Hendricks case described in the Commentary, if the attorney for the Hendrickses 
decided to sue all of the parties for fraud and negligent misrepresentation, and May 
Forrester for breach of a fiduciary duty, the entire complaint would look as shown in 
Exhibit 5–6. 

The Request for a Jury
In some jurisdictions, including federal court, if the plaintiff is requesting a jury trial in the 
case, that request is often included in the complaint. In federal courts, under Rule 38(b) of 
the Federal Rules of Civil Procedure, such a demand must be made no later than 10 days 
after service of the last pleading.
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Verifications
Also, in some jurisdictions certain kinds of complaints, such as those seeking injunctive 
relief or punitive damages, often are required to be verified, or sworn to, under penalty of 
perjury. This is usually done by the plaintiff rather than by the attorney. See Exhibit 5–7 
for a sample verification.

Disclosure Statement by Nongovernmental Corporate Party
Also, if any plaintiff is a nongovernmental corporation, it must file a special disclosure state-
ment required by Rule 7.1 of the Federal Rules of Civil Procedure. This statement identifies 
any parent corporation and any publicly held corporation that owns 10 percent or more of 
its stock or states that there is no such corporation. This disclosure statement is required to be 
filed by all nongovernmental parties at the time they file their first documents in court. Thus, 
if the defendant is a corporation, it must file a disclosure statement with its answer.

Exhibits
Occasionally it is desirable or even necessary to attach a copy of some document to the 
complaint. For example, if a complaint is based on a breach of contract, a copy of the 
contract might be attached to the complaint as an exhibit and referred to in the body of 
the complaint. In a lawsuit based on trademark or patent infringement, copies of the trade-
mark or patent applications might be attached as exhibits. The Federal Rules allow exhibits 
to be attached but do not proscribe a way to do this. Many local courts, however, describe 
in detail how this is to be done. Exhibits are placed at the end of the complaint, following 
the signatures and declarations, and are labeled (e.g., Exhibit A). If there are several exhibits, 
the court might require an index to the exhibits. (Review Exhibit 5–5 for some local rules 
related to exhibits.)

Along with the complaint itself, many courts have a form cover sheet that must be 
filled out and accompany the complaint. See Exhibit 5–8 for a sample cover sheet from a 
federal court.

 I, Margaret Hendricks, am one of the plaintiffs in the above entitled action. I have 
read the foregoing complaint. The facts stated therein are within my knowledge and 
are true and correct, except those matters stated on information and belief, and, as to 
those, I believe them to be true and correct.

I declare under penalty of perjury under the laws of the State of Nevada that the 
foregoing is true and correct.

Executed this _____ day of September, _____, at San Francisco, California.

 __________________________________

EXHIBIT 5–7 Verification
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EXHIBIT 5–8 Civil cover sheet
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EXHIBIT 5–8 Civil cover sheet (continued )

FILING THE COMPLAINT
After the complaint has been prepared, reviewed by the attorney, and properly signed, it 
can be filed in the proper court (see Exhibit 5–9). Filing of a complaint means that the 
document is given to the court. The court, in turn, assigns a number, known as a docket 
number, to the case and starts a file that will contain all subsequent pleadings and other 

filing (file)
Giving a paper to the court 
clerk for inclusion in the case 
record.
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documents dealing with the case. All subsequent pleadings and papers filed in connec-
tion with the case must contain the docket number to ensure proper filing. When filing a 
complaint, the court usually requires a filing fee, which must be paid before the court will 
accept the document. Filing fees will be waived if the plaintiff can show financial hardship. 
Whenever you file a complaint with the court, you should have copies of the complaint on 
which the docket number and date of filing can be noted (usually two or three copies).

The traditional manner of filing complaints (as well as other pleadings and motions) 
involves delivery of the paper documents to the court. Delivery is made by the attorney or 
a member of his or her staff, by mail or, if the court allows, by fax. Recently, many courts 
have implemented procedures to allow for electronic filing; that is, delivery of the docu-
ments in electronic format through the Internet. Electronic filing is not commonly used to 
file complaints, but it is often used to file subsequent documents in the case. A few courts 
do allow even the original complaint to be electronically filed. Many judges in both federal 
and state courts require e-filing for documents in cases they supervise. As a litigation para-
legal, you will need to be familiar with the process.

ELECTRONIC FILING (E-FILING)
Rule 5(d) of the Federal Rules of Civil Procedures provides that “A court may, by local rule, 
allow papers to be filed, signed, or verified by electronic means that are consistent with any 
technical standards established by the Judicial Conference of the United States. A local rule 
may require electronic filing only if reasonable exceptions are allowed. A paper filed elec-
tronically in compliance with a local rule is a written paper for purposes of these rules. 

 COMPLAINT CHECKLIST

Before filing your complaint be sure that you have:
√ reviewed all local rules to special format requirements
√ included title of court
√ properly identified and named the parties in the caption
√ titled the complaint (i.e. Complaint for Damages)
√ demanded a jury (if applicable)
√ stated one or more complete causes of action, each containing (expressly or by 

incorporation by reference):
  ■ a statement of jurisdiction
  ■ identification of the status and capacity of the parties
  ■ a basis for a recognized claim
  ■ a description of the damages
√ stated at least one cause of action against each defendant
√ included a prayer or request for damages
√ affixed the proper signature, and declarations
√ attached any required cover sheets

EXHIBIT 5–9 Complaint checklist

docket number
A number assigned to a lawsuit 
by the court; each pleading or 
document filed in the action 
must bear this number.
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To date almost every federal district court has adopted local rules regulating the pro-
cess. Electronic filing in the federal court is dependent on two technology systems adopted 
by the federal court system: Public Access to Court Electronic Records (PACER) and Case 
Management and Electronic Case Files (CM/ECF).

PACER is a system whereby the public can electronically access case information 
concerning cases filed in a specified federal court. Generally this includes the identities 
of the parties, the attorneys, and a list of documents filed by the court. In some cases, 
when the parties have actually electronically filed their documents, use of the PACER 
system allows the user to see actual documents filed in the case by the attorneys (e.g., 
complaints, answers, and motions); however, this system had no capabilities for attor-
neys to file documents in the court. More recently, the federal courts implemented a 
new case management system (CM/ECF) that does allow attorneys to electronically 
file documents.

Electronic filing provides many advantages to both the court and the attorneys. It 
allows the court to maintain an electronic file that is accessible through the Internet (using 
the PACER system), documents are never “misplaced,” and judges and attorneys can view 
documents at any time. In large complex cases with multiple parties and multiple pleadings, 
these are valuable features. However, electronic filing procedures are sometimes complicated, 
and it is certainly not as simple as attaching a document to an e-mail and sending it to the 
court. Attorneys and paralegals are often faced with technical and practical considerations 
when e-filing documents. Fortunately, most courts provide detailed instructions, tutorials, 
and user guides to facilitate the process. As a paralegal, it may be your responsibility to 
become familiar with the process. Electronic filing in federal court is controlled by local 
rules, so some procedures will change from court to court. However, the general procedure 
in all federal courts is similar.

Before attempting to electronically file a document several steps must be taken.

 1. Read all local rules concerning the procedure. Local rules will inform you as to whether 
you are allowed to file a particular document electronically. As mentioned previously, 
many courts do not allow the initial complaint to be e-filed and many courts have 
rules excluding certain types of cases from e-filing. In some instances local rules may 
not only allow e-filing but also require it. A local rule may provide that individual 
judges have the right to determine whether cases assigned to them should be subject 
to e-filing. If so, you may find that once you file a paper copy of the complaint, you 
are ordered to submit an electronic copy to the court.

 2. Make sure that your office has the computer hardware and software necessary to e-file. 
There are basic requirements for e-filing—a computer, a scanner, Internet access, and 
software that will convert your documents to a portable document format (PDF), which 
prevents anyone from making changes to the document.

 3. Prior to actually filing, the attorney must register with both the PACER and CM/ECF 
systems. The attorney will be given a password that is required to log on to the e-filing 
system. You will not be allowed to e-file without this registration.

 4. Prepare the documents to be e-filed according to court rules and convert them to a PDF. 
The federal courts require documents to be in a PDF format. (State courts may have 
different rules on this.) If you have attachments or exhibits for your document, they 
are usually scanned in.
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 5. Access the court Web site where the document is to be filed, and then log on to the 
system for e-filing. At this point you will be required to provide information about 
the document and case. Several screens will prompt you for information about the 
attorneys, the parties, and the nature of the documents. The courts have extensive 
lists describing labels to be assigned to documents. One of the more difficult aspects 
of e-filing is identifying the proper label or category of the documents to be filed.

 6. If your document is successfully filed, you will receive an electronic receipt showing 
this fact.

One question that inevitably arises in the e-filing process is how to handle signature 
requirements. Attorney signatures are generally not required. Because the attorney has regis-
tered for PACER and CM/ECF and been given a special log-on password, the court considers 
use of that password to carry the same significance as a signature. If a signature of someone 
other than the attorney is required, many courts require the attorney to maintain the original 
paper document with the signature and to electronically file that it has been conformed. This 
is done by an indication on the signature line such as “s/” followed by the individual’s name. 
Another consideration is payment of any filing fees. This is often done through credit cards.

When a document is e-filed, the attorneys realize one further advantage. Upon filing 
any document, the court sends notice to all parties who have electronically appeared in 
the action. Because the parties can then access the document online, no formal service is 
required for anyone who receives the notice. Formal service is almost always required for 
a complaint, however, even if it is electronically filed. In such cases, defendants would not 
have already appeared and thus would not have received any electronic notice. Current 
information about the CM/ECF system can be found on the Web site for the U.S. Courts 
at <http://www.uscourts.gov> and on the Web site for your local court.

Like the federal courts, many state courts have implemented procedures for electronic 
filing. State courts, however, do not use the federal CM/ECF system. Each state has its own 
rules and procedures. To utilize e-filing in state courts, some attorneys choose to use the ser-
vices of third parties who handle the technical aspects of the process. For links to state court 
rules on electronic filing go to <http://www.abanet.org/> and search for “electronic filing.”

Even if you file documents electronically through the Internet, check local rules to see 
whether you also are required to send a paper “courtesy copy” of the document to the judge 
assigned to the case. Many courts require this.

THE SUMMONS
At the time the complaint is filed, the court issues a summons. A summons is a form explaining 
that the defendant has been sued and should answer the complaint by a certain date. Issuance of 
the summons simply involves the clerk of the court affixing his or her signature to the form. It is 
expected that the attorney for the plaintiff will have the form filled out and will submit it to the 
clerk when the complaint is filed. The original summons is not filed with the court at this time. 
The plaintiff retains it until after the defendants have been served. At that time the original sum-
mons can be returned to the court for filing, along with evidence that the defendants have been 
served. In some courts, if the summons is not returned to the court within a certain time, the 
case can be dismissed. See Exhibit 5–10 for an example of a summons used in federal court.

summons
A notice delivered by a sheriff 
or other authorized person 
informing a person of a lawsuit 
against him or her.

http://www.uscourts.gov
http://www.abanet.org/
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EXHIBIT 5–10 Summons
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EXHIBIT 5–10 (continued )
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SERVING THE COMPLAINT
The defendant in any lawsuit is entitled to receive notice of the action. This is accom-
plished by service of process. A copy of the summons and a copy of the complaint must be 
delivered to the defendant. It is the plaintiff ’s responsibility, rather than the court’s, to see 
that the defendant is properly served. As a litigation paralegal, one of your duties may be 
to arrange for service after the complaint has been filed.

All jurisdictions have rules regarding who can serve the papers, how they can be 
served, and time limits for service. For federal court, these rules are found in Rule 4 
of the Federal Rules of Civil Procedure (see Exhibit 5–11). Although there may be 
some differences from one jurisdiction to another, there are some similar concepts. 
Generally, plaintiffs cannot serve the papers themselves. Someone must do it for 
them. Various law enforcement agencies and personnel, such as the United States 
Marshal or a local sheriff, sometimes take responsibility for serving civil complaints. 
They may, however, charge the plaintiff a fee for doing this. In other instances, the 
complaint is served by a licensed process server, an individual licensed by the state to 
serve papers. In some cases, the complaint is served by any adult who is not a party 
to the action.

You must be concerned not only about who serves the complaint, but also with 
how it is served. A common method of service is personal service of process. In 
personal service, a copy of the summons and complaint are personally delivered to 
the defendant. Sometimes this is difficult, if not impossible. Some laws, such as 
Rule 4 of the Federal Rules of Civil Procedure, allow a copy of the summons and 
complaint to be left with a competent adult at the defendant’s residence. Some 
states also allow the papers to be served by mail or in some cases by publication. 
When personal service cannot be accomplished, appropriate laws must be reviewed 
to determine alternatives.

If the defendant in the lawsuit is a corporation, service is usually accomplished by 
serving an officer of the corporation or by serving an individual whom the corporation 
has designated to accept service. As previously noted, this individual is known as the agent 
for service of process. The names and addresses of corporate officers or agents for service 
can usually be obtained from the secretary of state where the corporation is incorporated 
or does business.

In addition to the manner of service, you also need to be concerned about any time 
limits that may affect service. For example, in federal court the copy of the complaint and 
summons should be served within 120 days of the filing of the complaint. Failure to do 
so, without justification, can result in dismissal of the action. (See Rule 4[m] of the Federal 
Rules of Civil Procedure.) It is a good idea, therefore, to tickle or calendar the file to check 
for timely service. After service has been completed, the person serving the complaint 
must certify in writing when, where, and how service was accomplished. This is done in 
a document called a proof of service. A form for the proof of service will probably be 
found on the reverse side of the summons. See Exhibit 5–12 for a copy of the form used 
in a federal court.

The proof of service should then be filed with the court.

personal service of 
process
Notice of a lawsuit or other 
proceeding that is given to a 
party by personally delivering 
a copy of the papers to that 
party.

proof of service
Written verification that papers 
have been delivered to a party, 
detailing when, where, and 
how the papers were delivered.
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 SERVICE UNDER RULE 4 OF THE FEDERAL RULES OF CIVIL PROCEDURE

Under Rule 4 of the Federal Rules of Civil Procedure, the complaint and summons can be served by any of the following 
methods:

  To serve an individual within the United States
1. Any manner authorized by the state in which the defendant is served.
2. Personal delivery of a copy to the defendant.
3. Leaving the papers with a person of suitable age at the defendant’s dwelling.
4. Waiver of service by the defendant.

  To serve an individual in a foreign country
1. Internationally agreed method (i.e., Hague Convention).
2. Manner prescribed by law of foreign country, provided service is reasonably calculated to give notice.
3. Unless prohibited by foreign country, either personal delivery of the papers to defendant or any form of mail 

requiring signed receipt.
4. As directed by court.
5. Waiver of service by defendant.

  To serve a minor or incompetent
1. If the defendant is within the United States, in a like manner to that prescribed by the law of the state in which 

service is made.
2. If the defendant is outside the United States, as prescribed by the law of the foreign country.

  To serve a corporation or association
1. Delivery of a copy to an officer, managing agent, or agent authorized by statute and mailing of a copy to the 

defendant if that statute so requires.
2. Waiver of service.

  To serve the United States Government and its agencies or officers
1. Delivery of a copy of the summons and complaint to the U.S. attorney, assistant U.S. attorney, or designated agent 

for the district in which the action is brought and
2. Mailing of a copy by registered or certified mail to the civil process clerk at the office of the U.S. attorney and 

sending of a copy to the Attorney General in Washington and
3. If the validity of any order of any federal officer or agency is involved, also by mailing of the papers to that officer 

or agency.
4. If a U.S. agency or officer is a named defendant, also sending of a copy of the papers to the agency or officer by 

registered or certified mail.

  To serve a foreign government
1. Manner pursuant to 28 U.S.C. § 1608.

  To serve a state or local government
1. Delivery of a copy to the chief executive officer or in any manner prescribed by the law of the state.

EXHIBIT 5–11 Service under Rule 4 of the Federal Rules of Civil Procedure
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EXHIBIT 5–12 Proof of service
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Waiver of Service
Under Rule 4 of the Federal Rules of Civil Procedure, a defendant is encouraged to waive 
formal service of process. The rule sets out a procedure to be followed to accomplish this. 
The plaintiff sends by first-class mail the following documents: the complaint, a notice 
explaining the process of waiver and the consequences of failing to waive service, and a 
waiver form for the defendant to sign. The defendant then signs and returns the waiver-
of-service form to the plaintiff ’s attorney within 30 days (or 60 days if the defendant is 
outside the country). Waiver of service is dependent on the defendant’s agreement. If he 
fails to sign and return the written waiver form, then service must be accomplished in one 
of the more traditional methods. However, if the defendant refuses to waive service, the 
court can impose on that defendant the cost of subsequent service (see Exhibit 5–13 and 
Exhibit 5–14).

AMENDING THE COMPLAINT
Regardless of how carefully you draft a complaint, at times additions, deletions, or changes 
must be made. To do this you need to amend the complaint. Most jurisdictions view the 
rules of pleading very liberally. No court is interested in seeing a party lose a case because 
of some technical deficiency in the pleadings that could be easily corrected. As long as an 
amendment does not drastically alter the nature of the case, or cause any undue hardship to 
the defendant or delay in the case, it will probably be allowed. Rule 15 of the Federal Rules 
of Civil Procedure allows the plaintiff to amend the complaint once, as a matter of right, 
before an answer is filed. After that, the plaintiff generally needs either a stipulation from 
the other parties agreeing to the amendment or an order from the court. A stipulation to 
amend the complaint is a written agreement among all parties (signed by their attorneys) 
allowing the plaintiff to make certain changes in the complaint. It is generally filed in court 
along with the amended complaint. See Exhibit 5–15 for a sample stipulation to amend 
the complaint.

If the plaintiff cannot obtain a stipulation, he must make a motion in court asking 
the court to allow the filing of the amended complaint. When a complaint is amended, 
the statute of limitations usually relates back to the original date of filing. In other words, 
a complaint can usually be amended even after the statute of limitations has expired. A 
major exception to this rule is when the amendment seeks to add a new defendant, one 
who was not named in the original complaint. As mentioned, in jurisdictions that allow 
their usage, the use of fictitiously named defendants, does, avoid this problem. In such a 
case, when the complaint is amended, it is not to bring in a new defendant, but rather to 
correct the name of that defendant. In federal court, under Rule 15 of the Federal Rules 
of Civil Procedure, the amendment relates back to the original filing date only when the 
newly named party has received notice of the action within 120 days of its being filed, will 
not be prejudiced, and knew or should have known that but for a mistake he would have 
been sued in the original complaint.

After an amended complaint is filed with the court, it must be served. However, if the 
defendants have obtained an attorney to represent them, service can be accomplished by 
mailing a copy of the amended complaint to the attorney.

stipulation
An agreement between 
lawyers on opposite sides of a 
lawsuit.
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EXHIBIT 5–13 Notice of lawsuit and request for waiver of service of summons
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EXHIBIT 5–14 Waiver of service of summons
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 (CAPTION)
 ) NO.
 ) STIPULATION FOR FILING
 ) OF FIRST
 ) AMENDMENT COMPLAINT
 )
_____________________________________

The undersigned hereby stipulate that plaintiff may file the attached First Amended 
Complaint in this action, and further acknowledge service of a copy.

 ___________________________
 Attorney for Defendant

EXHIBIT 6–5 General denialEXHIBIT 5–15 Stipulation for filing amended complaint

FINDING IT ON THE INTERNET

The paralegal in the Hendricks case had to prepare a complaint to be filed in a court 
in a distant jurisdiction. The Internet provides numerous sources that can help in such 
a case.

 a. Review the Hendricks case found in the case Commentary. The plaintiffs chose to 
file in the District of Nevada. However, they could have filed elsewhere, including 
the District of Idaho. Using the site <http://www.uscourts.gov>, link to the 
home pages of each of these courts. Summarize the information that is available 
on these sites.

 b. Electronic availability of court documents will make litigation practice more 
convenient for attorneys and paralegals, especially when dealing with distant courts. 
Again access <http://www.uscourts.gov> and click on “Electronic Access to Courts.” 
The federal court system has two systems providing electronic access to court files, 
PACER and CM/ECF. What is each of these? Does your local federal court accept 
electronic filing? This site will tell you.

 c. Wherever a lawsuit is filed, it always helps to see samples of similar complaints. 
Several sites contain copies of actual legal documents, including the United States 
Department of Justice <http://www.usdoj.gov>. Access that site and search for 
“cases and legal documents.” Click on “Legal Documents” on the home page. Find an 
employment discrimination complaint under “Civil Rights Division.” (Look under 
“Selected Court Filings and Judgements.” Summarize the complaint.

http://www.uscourts.gov
http://www.uscourts.gov
http://www.usdoj.gov
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Summary

• Pleadings are the documents filed in a court that define the nature of the dispute 
between the parties. The initial pleading filed in a lawsuit by the plaintiff is known as 
the complaint, or in some instances the petition. The complaint sets out the factual 
basis for the lawsuit. It is made up of a caption, which identifies the parties and the 
court; the body, which contains the factual allegations describing the dispute; the 
prayer, which is a request for relief; and the subscription, which consists of the signa-
ture and address of the plaintiff ’s attorney and the date. If the attorney has an e-mail 
address that should also be included. Sometimes complaints are verified; that is, they 
contain the plaintiff ’s statement that the contents of the complaint are true under 
penalty of perjury.

• Before naming the various parties to the lawsuit, you must determine that the plaintiff 
is the real party in interest, identify and describe the status of the plaintiff and the defen-
dant, and determine that the plaintiff and the defendant have the capacity to sue and 
be sued. A plaintiff is the real party in interest when he is the one entitled to the relief 
requested in the complaint. Status refers to the type of entity that describes the party, 
such as individual, corporate, or other business entity or government agency. Most com-
petent adult individuals, corporations, and unincorporated associations have capacity to 
sue or be sued in their own names. However, minors and incompetent adults cannot 
sue on their own behalf, and a guardian ad litem must be appointed to represent their 
interests. A government entity can be sued only when allowed by law. Some jurisdic-
tions allow the plaintiff to name fictitious defendants, or Doe defendants, in a lawsuit 
to provide for later-discovered defendants. All jurisdictions allow multiple plaintiffs 
and defendants to be joined in one lawsuit, as long as there is some common factual or 
legal question among them. When the number of potential plaintiffs in a lawsuit is too 
numerous to be practical, a class action may be filed. In a class action, certain named 
plaintiffs represent members of a class in a similar situation.

• The complaint must contain some allegation showing that the court in which the 
action is pending has proper jurisdiction and venue in the case.

• The body of the complaint, referred to as the cause of action or sometimes a count, 
contains allegations that describe the factual basis for the lawsuit. Some jurisdictions, 
known as code pleading jurisdictions, require that each element of the cause of action 
be supported by factual allegations. Other jurisdictions, known as notice pleading 
jurisdictions, only require that there be sufficient facts to put the defendant on notice 
as to why she is being sued. A complaint may contain multiple counts or causes of 
action, as well as multiple parties, as long as some common question exists.

• Every complaint or petition contains a prayer, which is a request for relief from the court. 
Courts can grant either money damages or equitable relief. Money damages are usually 
compensatory; that is, they compensate the plaintiff for a loss that he has sustained. 
In some cases, punitive damages are awarded. Punitive damages usually require some 
sort of extremely bad conduct on the part of the defendant. Equitable relief is varied, 
but includes orders such as specific performance, rescission, restitution, declaratory 



relief, and injunctions. Courts also have the power to grant provisional remedies such as 
a temporary restraining order or preliminary injunction pending the trial.

• Before drafting a complaint, you should check form books or form files for complaints 
with similar factual situations. The physical appearance of the complaint is usually deter-
mined by the laws of the jurisdiction in which the complaint is filed. Local rules of courts 
may also apply.

• After the complaint has been reviewed by the attorney and signed by the appropri-
ate parties, it is filed in court. Filing involves giving the document to the court clerk 
with an appropriate filing fee. The court then assigns a docket number to the case. All 
subsequent papers filed in the case must bear this number. A complaint must be filed 
within the statute of limitations.

• Many courts now allow electronic filing, although few courts allow the complaint to 
be electronically filed. Electronic filing involves transmitting an electronic copy of the 
document to the court through the Internet. The federal courts use the system known 
as Case Management/Electronic Case Files (CM/ECF) to allow the filing. Local rules 
of court control most of the procedures for e-filing.

• A summons is a form that explains to the defendant that he has been sued. It is issued 
by the court clerk at the time the complaint is filed. After the defendant is served, the 
summons is returned to the court.

• A copy of the complaint and a copy of the summons must be served on the defendant. 
Depending on the law of jurisdiction, these documents are usually served by a U.S. 
Marshal, local sheriff, licensed process server, or any adult who is not a party to the action. 
Service can be accomplished in different ways. Personal service (delivering a copy of the 
documents personally to the defendant) is preferred. Under some circumstances, substi-
tuted service (leaving a copy of the documents at the defendant’s home or business with 
another adult) is allowed. Some jurisdictions also permit service by mail or by publication. 
After the papers are served, the individual serving the papers fills out a proof of service that is 
later filed with the court. The Federal Rules also encourage the defendant to waive service.

• Additions, deletions, or changes to a complaint can be accomplished by amending 
the pleading. Amendments are liberally allowed, but after an answer has been filed, 
amendment requires either a stipulation from all parties or a court order. Unless an 
amendment adds new parties to the complaint, the statute of limitations relates back 
to the original date of filing the complaint.

Key Terms

allegation
capacity
caption
class action
compensatory damages

compulsory joinder
count
declaratory relief
docket number
equitable relief

fictitiously named 
 defendants
filing
guardian ad litem
indispensable party
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injunction
interpleader
permissive joinder
personal service of process
pleadings
prayer
preliminary injunction

proof of service
punitive or exemplary 
 damages
quiet title action
real party in interest
rescission
restitution

specific performance
stipulation
subscription
summons
temporary restraining 
 order (TRO)
verification

Review Questions

 1. What is the purpose of pleadings?

 2. What matters are generally contained in a complaint?

 3. What factors should be reviewed before determining who will be named as parties to 
a lawsuit?

 4. What is the difference between notice pleading and code pleading?

 5. What are the types of remedies that may be requested from a court?

 6. What are the steps in drafting a complaint?

 7. How are complaints filed?

 8. What is a summons?

 9. How is service of process accomplished?

 10. What is the procedure for amending a complaint?

Chapter Exercises

Where necessary, check with your instructor prior to starting any of these exercises.

 1. Review the laws of your state and find all state laws dealing with the initial pleadings 
in a lawsuit. Check with your local courts to see if any local rules of court in your area 
regulate any aspect of the initial pleading. Local rules of court are often found on the 
Internet home page for the court.

 2. Review the sample complaints found in this chapter. Do they meet the legal require-
ments in your state? If not, what would you have to change?

 3. Find a set of form books in your law library that provide sample forms for use in the 
courts of your state. Find a form for a complaint or petition for fraud and negligent 
misrepresentation. How does it compare with the sample complaint in this chapter?

 4. Review the complaint found in Exhibit 5–6. Identify by number the paragraphs that show

 a. venue

 b. damages

 c. the existence of the doctrine of respondent superior
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 5. Review the case Commentary, the complaint in Exhibit 5–6, and Rule 4 of the Federal 
Rules of Civil Procedure outlined in Exhibit 5–11. How could Paradise Found, Inc., 
be served?

 6. Assume that you are ready to file the complaint found in Exhibit 5–6. Because the court 
is located some distance away, you will be mailing the complaint and the summons to 
the court for filing. Draft a cover letter to the clerk of the court telling the clerk what 
documents are enclosed and what you want the court to do with the documents.

Chapter Project

Consider the following factual situation: Lowell Orloff, while shopping in a local depart-
ment store, “The Wear House,” tripped and fell on a piece of torn carpeting. Lowell 
suffered severe injuries, including a broken leg. Lowell incurred medical bills in excess of 
$5,000 and was off work for three weeks, losing earnings in the amount of $6,000. Lowell 
is married to Barbara Orloff. “The Wear House” is a corporation incorporated under the 
laws of your state. The correct corporate name is A & B Corporation. Using form books 
from your state, prepare a complaint on behalf of Lowell Orloff against The Wear House 
based on their negligent maintenance of their premises.

THE BENNETT CASE
Assignment 5: Drafting a Complaint
Your supervising attorney is now ready to file a lawsuit on behalf of Bennett. You are to 
prepare a draft of the complaint. Check the Bennett research file (Appendix B) for a form to 
use in your preparation. The facts of the Bennett case will require you to make additions and 
changes to this form, however. Also, because this form was designed for a state action, you 
will have to add a paragraph establishing federal court jurisdiction. For further examples of 
employment discrimination complaints, review the Web site for the Civil Rights Division 
of the United States Department of Justice at <http://www.usdoj.gov/crt/casebrief.html>.

Student CD-ROM
For additional materials, please
go to the CD in this book.

Online CompanionTM

For additional resources, please go to
http://www.paralegal.delmar.cengage.com

http://www.usdoj.gov/crt/casebrief.html
http://www.paralegal.delmar.cengage.com
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CHAPTER OUTLINE

Responding to the Complaint

Types of Answers

Drafting the Answer

Counterclaims, Cross-Claims, and Third-Party Complaints

Legal Challenges to the Complaint

Failure to Answer

C H A P T E R  6

Responses to the
Complaint



COMMENTARY—THE GRANGER CASE
Your supervising attorney has given you the file of a new client who was recently named 
as a defendant in a lawsuit for personal injury damages. Included in the file are the 
attorney’s notes and copies of a summons and complaint. (See Exhibit 6–1 for a copy of 
the complaint.) After reading the file and discussing the case with the attorney, you learn 
that the client, Linda Granger, owns a flower shop and had employed Wesley Linstrom 
to make deliveries. Deliveries were made in a van owned by Granger. According to your 
client, last year Linstrom was involved in an automobile accident that is the subject 
of this lawsuit. The morning of the accident, Linstrom took the van without Granger’s 
knowledge and drove several hundred miles to visit his girlfriend. In the past your client 
had allowed Linstrom to use the van for some personal errands. However, these always 
involved very short distances, and he always asked ahead of time. The client also stated 
that Linstrom told her that the accident happened when the driver of the other vehicle 
stopped suddenly for no reason and he, Linstrom, was unable to stop because the 
brakes on the van failed. The file indicates that your client was served with a copy of the 
summons and complaint 15 days ago. Your attorney has requested that, after reviewing 
the file, you prepare responsive pleadings for review.

OBJECTIVES

Chapter 5 introduced the procedures for preparing, filing, and serving the complaint. 
The next step in the litigation process involves the response to that pleading. After 
completing this chapter, you should be able to:

• list the possible responses to the complaint.
• describe the time limitations for these responses, along with methods for changing 

these limitations.
• distinguish a general denial from a specific denial.
• explain the importance of pleading affirmative defenses.
• describe the general format of an answer.
• explain the procedure for serving and filing an answer.
• explain the process for amending responsive pleading.
• define a counterclaim, cross-claim, and third-party complaint.
• describe methods of raising legal challenges to the complaint.
• describe results of a failure to file any response to the complaint.

RESPONDING TO THE COMPLAINT
After the complaint has been filed and served, the next step in the litigation process is up to the 
defendants. At this point they have various options. The defendants can contest the lawsuit, 
negotiate a settlement with the plaintiff, or do nothing at all. If the defendants challenge the 
lawsuit, they can do so on two bases. They can either contest the facts of the case, or they can 
challenge the action on some legal basis. For example, in the factual situation described in the 

162     PART II: INITIATING LITIGATION



 C H A P T E R  6 :  R E S P O N S E S  TO  T H E  CO M P L A I N T      163

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

GORDON SHEFFIELD and AMY ) Civil No. 12345
SHEFFIELD, ) COMPLAINT FOR
 Plaintiffs, ) NEGLIGENCE
  )
  )
 vs. )
  )
WESLEY LINSTROM and LINDA )
GRANGER, )
 Defendants. )
_______________________________
Plaintiff GORDON SHEFFIELD alleges:

JURISDICTION

 1. Plaintiff is, and was at all times herein mentioned, domiciled in and a citizen of the 
state of California. Defendants and each of them are, and were at all times herein 
mentioned, domiciled in and a citizen of the state of Oregon. This is a civil action 
involving, exclusive of interest and costs, a sum in excess of $75,000. Every issue of 
law and fact in this action is wholly between citizens of different states.

FIRST COUNT

 2. At all times herein mentioned, plaintiff was and now is a resident of the judicial 
district in which this action is filed.

 3. At all times herein mentioned, defendant, LINDA GRANGER, was the owner of a 
certain motor vehicle, Oregon license number 123 XYZ.

 4. At all times herein mentioned, defendant, WESLEY LINSTROM, was operating said 
motor vehicle with the permission and consent of defendant, LINDA GRANGER.

 5. At all times herein mentioned defendant, WESLEY LINSTROM, was the agent, 
employee, and servant of defendant LINDA GRANGER, and at all times was acting 
within the course and scope of said agency and employment.

 6. On May 1, _____, on a public highway called Market Street in San Francisco, 
California, defendant WESLEY LINSTROM negligently and carelessly drove the 
above-mentioned motor vehicle, Oregon license 123 XYZ, causing it to collide with 
another vehicle driven by plaintiff, who was also traveling on said highway.

 7. As a result plaintiff was severely injured, having had his leg and arm broken and 
having suffered other bruises, contusions, and muscle strain. Also as a result 
plaintiff was prevented from transacting his business, suffered and continues to 
suffer great pain of body and mind, and incurred expenses for medical attention 
and hospitalization in the sum of ten thousand dollars ($10,000.00) and will 
continue to incur such expenses in an amount yet undetermined.

EXHIBIT 6–1 Complaint



opening Commentary, defendant Granger might deny that at the time of the accident Linstrom 
was acting as her employee, or she might deny that his negligence caused the accident. In such 
a case she would be contesting the facts of the case. Alternatively, she might claim that she was 
not properly served with the complaint and summons and that therefore the action should be 
dismissed. This would be a legal challenge to the action (see Exhibit 6–2).

Time Limits
If the defendants choose to contest the action, they must act within certain time limitations. The 
time limit is normally fixed by the statutory laws of the jurisdiction in which the action is pend-
ing and can vary from one jurisdiction to another. In federal court the limit is normally 20 days, 
although there are exceptions. For example, if the defendant is located out of the state, the time 
can be enlarged; if the defendant is the United States government, the time to answer is 60 days. 
Furthermore, if the defendant waived service under Rule 4, the defendant has 60 days in which 
to respond to the complaint and 90 days if the defendant is outside the United States.

Frequently, as in the Granger case, a substantial part of this time has elapsed before 
the defendant locates and retains an attorney. As a result, once an attorney is retained, only 

SECOND COUNT

  Plaintiff, AMY SHEFFIELD, alleges against defendants and each of them as follows:
 8. Plaintiff realleges and incorporates by reference the allegations of paragraphs 1 

through 5 above in their entirety.
 9. On May 1, _____, plaintiff was a passenger in a vehicle being driven by 

co-plaintiff, GORDON SHEFFIELD, on a public highway called Market Street in 
San Francisco, California. At said time and place, defendant, WESLEY LINSTROM, 
negligently and carelessly drove a motor vehicle, Oregon license 123 XYZ, causing 
it to collide with the vehicle in which plaintiff, AMY SHEFFIELD, was a passenger.

 10. As a result plaintiff was severely injured, having had her back broken and having 
suffered other bruises, contusions, and muscle strain. Also as a result plaintiff 
was prevented from transacting her business, suffered and continues to suffer 
great pain of body and mind, and incurred expenses for medical attention and 
hospitalization in the sum of fifteen thousand dollars ($15,000.00) and will 
continue to incur such expenses in an amount yet undetermined.

Wherefore plaintiff, GORDON SHEFFIELD, demands judgment against defen-
dants and each of them in the sum of $100,000.00 and costs.

Wherefore plaintiff, AMY SHEFFIELD, demands judgment against defendants 
and each of them in the sum of $150,000.00 and costs.

Dated: April 30, _____ ___________________________
 TERRY ALVAREZ
 ALVAREZ & COE
 100 Market Street
 San Francisco, California 94101
 talvarez@esq.com
 (415) 555-1212
 Attorney for Plaintiff

EXHIBIT 6–1 Complaint (continued )
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a few days may remain for the attorney to evaluate the case, consider the possibility of an early 
settlement, or prepare a proper response to the complaint or petition. In most cases, the time 
in which to respond can be extended or enlarged, either by obtaining a stipulation from the 
plaintiff ’s attorney (which may have to be approved by the court, depending on the laws of the 
jurisdiction) or by making a motion, or formal request from the court, for such an order.

Stipulations Enlarging Time
A stipulation enlarging time in which to respond is an agreement between the attorneys 
in an action that the defendant’s attorney may have additional time in which to respond. 
In federal court this agreement or stipulation must be approved by the court, but in some 
state courts it need not be. If the stipulation is subject to court approval, it should follow 
the same formalities required of the pleadings and bear the caption and docket number of 
the case. See Exhibit 6–3 for an example of such a stipulation.

If the stipulation does not require court approval, a letter between the attorneys con-
firming their agreement will suffice. The letter need not be filed in court, so it does not 
require a caption or docket number. Because you might be asked to write such a letter 
or prepare a formal stipulation for court approval, you should be aware of some possible 
problems that can arise. When preparing the stipulation, do not state that the agreement 
is for an extension of time in which to “answer.” Rather, state that the agreement is for an 
extension of time in which to “answer or otherwise respond.” Plaintiff ’s attorneys have been 
known to complain or object when, having given a defendant an extension of time in which 
to “answer,” they were served with a motion to dismiss or some other kind of legal challenge 
to the complaint. Although most courts refuse to sanction this type of narrow interpretation 
of the term “answer,” you can avoid any problem by making the agreement clear.

Another problem arises when the attorneys agree to an open stipulation. Most agreements 
for extensions or enlargements of time are for a definite amount of time. Sometimes, however, 
especially if attorneys are seriously discussing settlement, the extension of time will be open-
ended. In such a case, the parties stipulate that the defendant need not answer until she is given 
notice by the plaintiff. This is referred to as an open stipulation. If such an agreement exists, be 
careful to tickle or calendar the case for review so that it is not forgotten. This is particularly 
important if your firm represents the plaintiff.

Defendant’s Options after
Service of Complaint

Challenge Legality
(Motion or
Demurrer)

Contest the Facts
(File Answer)

Do Nothing
(Default)

Settle

EXHIBIT 6–2  Defendant’s options

open stipulation
An agreement between 
parties or their attorneys that 
a defendant need not answer 
a complaint within the time 
directed by law and need not 
answer until specifically notified 
by the plaintiff to do so.
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Motions to Extend or Enlarge Time
If the defendant’s attorney feels that more time is needed to prepare a response, and the 
plaintiff ’s attorney is unwilling to agree, an extension of time can be requested from the 
court. This is done by making a motion with the court. As mentioned, a motion is a formal 

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

GORDON SHEFFIELD and AMY ) Civil No. 12345
SHEFFIELD, ) STIPULATION AND ORDER
  Plaintiffs, ) FOR ENLARGEMENT
 ) OF TIME
 )
 vs. )
 )
WESLEY LINSTROM and LINDA )
GRANGER, )
 Defendants. )
_______________________________

IT IS STIPULATED by plaintiffs and defendant, LINDA GRANGER, through their 
respective counsel, that the time within which defendant, LINDA GRANGER, may have 
to respond to the complaint shall be, subject to approval by the court, extended to and 
including ____________, _______ or such other date as the court may order.

There have been no previous stipulations or orders.

Dated ________________, _______  _____________________________
     TERRY ALVAREZ
     ALVAREZ & COE
     100 Market Street
     San Francisco, California 94101
     talvarez@esq.com
     (415) 555-1212
     Attorney for Plaintiff

     _____________________________
     TAYLOR MARTIN
     15 Plaza de Oro
     Sacramento, California 94813
     tmartin@esq.com
     (916) 555-1212
     Attorney for Defendant, Linda Granger

ORDER
Pursuant to the above stipulation filed herein, and good cause appearing, IT IS SO 
ORDERED.

Dated _______________, ____  _____________________________
     Judge, District Court

EXHIBIT 6–3  Stipulation and order enlarging time to respond
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request of the court for some kind of order. The details of motion practice are discussed in 
Chapter 7, but a motion to extend or enlarge time is usually made by filing papers with the 
court explaining the request and the reasons for it, serving these papers on the other attor-
neys in the action, and then possibly appearing in court for a short hearing on the motion.

TYPES OF ANSWERS
An answer is a pleading that challenges the plaintiff ’s right to the relief requested in the 
complaint. Normally this is done by contesting all or some of the facts alleged in the 
complaint. Answers are prepared using one of three main formats: the general denial, 
the specific denial, or the qualified denial.

General Denial
The substance of a general denial is only one paragraph or allegation, in which the 
defendant denies all of the allegations contained in the complaint. In federal court, gen-
eral denials are proper when the defendant is denying all of the factual contentions of the 
complaint, including the allegations of subject matter jurisdiction, personal jurisdiction, 
and venue. However, an alternative method of challenging jurisdiction or venue does exist. 
These matters, along with certain other defenses, can be raised by a motion to dismiss the 
action. This method is discussed later in this chapter.

Many state jurisdictions follow the same procedures that apply in federal court, but some 
states treat general denials differently. In some courts general denials cannot be used if the 
complaint has been verified. Also, in some courts the use of a general denial is insufficient to 
raise certain legal defenses, such as lack of personal jurisdiction. Such a defense must be raised 
by motion. In fact, filing an answer of any kind might constitute a waiver of this defense.

Specific Denial
A specific denial is an answer in which the defendant specifically replies to each contention  
or paragraph alleged in the complaint. The defendant replies to the various contentions by 
admitting them, denying them, or denying them on information and belief.

Most complaints contain some allegations that are uncontested. For example, a defen-
dant in a lawsuit might agree that the court has jurisdiction to hear the case even though 
that defendant is challenging the plaintiff ’s right to recover any damages. Allegations or 
contentions to which the defendant agrees are admitted in the answer. An admission of an 
allegation can be explicit in the answer or it can be implied by silence. If an allegation is 
not specifically denied, it is deemed to be admitted. Therefore, in drafting an answer, you 
must always use care not to ignore any allegation, unless you want to admit it.

Occasionally, a defendant is not certain about an allegation, or does not have sufficient 
knowledge of the facts. Just as the plaintiff is allowed to plead facts on information and belief, 
so also is the defendant allowed to deny allegations in the same manner. Denials based on 
information and belief should be used only when the pleader honestly lacks firsthand knowl-
edge of the true facts. If the truth or falsity of facts is within the knowledge of the defendant, 
the defendant is obliged to express this knowledge. Likewise, if the defendant can easily obtain 
the information regarding the truth or falsity of an allegation, he is obligated to do so.

general denial
A type of answer in which 
all of the allegations of the 
complaint are denied.

specific denial
A type of answer in which the 
defendant specifically replies 
to each of the contentions 
alleged in the complaint.
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Qualified Denial
A qualified denial is a combination of specific and general responses. In a qualified denial, 
the answering defendant expressly admits or denies certain allegations, then generally 
denies everything else.

Affirmative Defenses
An affirmative defense is a fact or circumstance that defeats the plaintiff ’s claim, even if the 
plaintiff can prove every contention alleged in the complaint. For example, suppose that the 
plaintiff filed a lawsuit for breach of contract, alleging that the plaintiff loaned the defendant 
$75,000, and that when the loan was due the defendant refused to pay, and that the defen-
dant continues to refuse to pay. Normally, if the plaintiff proves these allegations at trial, the 
plaintiff prevails and obtains a judgment for the amount of the unpaid loan. However, if the 
defendant alleges and proves that she filed bankruptcy and that this debt was discharged in 
bankruptcy, the plaintiff will lose the case. The fact that the debt was discharged in bank-
ruptcy is an affirmative defense and operates to defeat the plaintiff ’s claim.

True affirmative defenses must be alleged in the answer or they are generally deemed 
waived. Thus, in the situation just described, the defendant must specifically allege in the 
answer that the debt was discharged in bankruptcy. If the defendant simply denies that 
the money is owed, this is insufficient, and the plaintiff would still get a judgment.

Whether or not a matter is an affirmative defense is a question of substantive law. Some 
matters, such as expiration of the statute of limitations, operate as affirmative defenses in all 
kinds of cases. However, other affirmative defenses vary depending on the area of substantive 

THE COMPUTERIZED LAW FIRM
E-mail and Document Preparation

SCENARIO
Your firm has been retained to represent Linda Granger who 
was sued for damages. She was served with a copy of the 
complaint and summons a few weeks prior. Your attorney 
gave you a copy of the complaint and asked you to prepare 
an answer. She also tells you to call plaintiff’s attorney and 
request an extension of time in which to respond. When 
you talk to plaintiff’s attorney, he agrees to the extension 
but is extremely rude to you. A few days later your attorney 
forwards you an e-mail from another law firm advising you 
that they will be representing Wesley Linstrom. The e-mail is 
signed by a paralegal you have known for many years. You 
respond to the e-mail, acknowledging receipt, and because 
you are friends with the paralegal, add a short comment 
about what a jerk the plaintiff’s attorney is. When you reply to 
the e-mail, you click the button “reply all.” You had not seen 
that the original e-mail was also sent to plaintiff’s attorney.

PROBLEM
The problem here is fairly obvious. By clicking on the 
“reply all” button, you have sent the plaintiff’s attorney a 
message in which you call him a jerk. Your attorney will 
not be happy.

SOLUTION
A few e-mail programs have features that allow you to 
recall an e-mail before it has been opened by the recipi-
ent. However, most programs do not. Therefore, the solu-
tion to this kind of problem is to avoid the problem in the 
first place. E-mail is a convenient communication tool, but 
it is not without problems. In a professional setting you 
must be very careful about who receives your e-mail mes-
sages and what those messages contain. Before you click a 
“send“ or “reply” button, reread your message and double 
check the parties to whom it is going.

qualified denial
A type of answer denying 
all of the allegations of the 
complaint except those that 
are specifically admitted.

affirmative defense
The part of a defendant’s 
answer to a complaint that 
goes beyond denying the 
facts and arguments of the 
complaint. It sets out new facts 
and arguments that might 
win for the defendant even if 
everything in the complaint 
is true.
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law involved. What constitutes affirmative defenses in contract cases may be very different 
from what constitutes affirmative defenses in tort cases. Researching the substantive law of the 
case may be necessary to determine what affirmative defenses exist in a particular situation.

A partial list of affirmative defenses is found in Rule 8(c) of the Federal Rules of Civil 
Procedure. This list includes the following:

Affirmative Defenses Applicable to Contract Disputes
accord and satisfaction

duress

estoppel

failure of consideration

fraud

illegality

payment

release

statute of frauds

waiver

Affirmative Defenses Applicable to Tort Cases
assumption of the risk

contributory negligence

injury by fellow servant

Affirmative Defenses Applicable to All Cases
arbitration and award

discharge in bankruptcy

laches

res judicata

statute of limitations

If any of these defenses is claimed in an action in federal court, it must be specifically 
alleged in the answer as an affirmative defense. Failure to do so could result in the defense 
being waived. This list, however, is not all-inclusive. Other affirmative defenses exist under 
different areas of substantive laws.

DRAFTING THE ANSWER
An answer is a pleading that is filed in court. As such, it follows the same general format as the 
complaint. It contains a caption, body or allegations, prayer or “wherefore” clause, and signa-
ture. In some jurisdictions, it is prepared on pleading paper (paper that is numbered along the 
left side). Before drafting an answer, you might want to consult a form book, just as you do 
in drafting a complaint. Also, before actually beginning to draft the answer, review the entire 
complaint. It is often helpful to make a copy of the complaint and next to each paragraph 
make a note as to how you plan to respond to the allegations in the paragraph. This will help 
ensure that you do not inadvertently neglect to respond to an important allegation.
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Caption
The caption for an answer is similar to the caption for the complaint. The names of the 
plaintiff and defendant are listed just as they are on the complaint. The document is titled 
(“answer”), and the docket number, which appears on the complaint, is included. The cap-
tion for an answer that would be prepared by your law firm on behalf of Granger would 
look as shown in Exhibit 6–4.

When several plaintiffs or defendants are named in a complaint, subsequent pleadings can 
contain a shortened form of their names. The caption contains the last name of the first listed 
plaintiff and the last name of the first listed defendant, with an indication that there are addi-
tional parties. The Latin phrase “et al.” is used. Thus, the caption in Exhibit 6–4 could read

SHEFFIELD, et al.

Plaintiffs,

vs.

LINSTROM, et al.,

Defendants.

The term “et al.” is Latin for “and others.”
If the plaintiff has demanded a jury, that demand appears in the caption of the com-

plaint. It is not necessary that the defendant repeat this. However, if the plaintiff has not 
requested a jury, and the defense wants one, a jury demand should appear in the caption 
of the answer.

Body
The content of the body of the answer depends on whether it is a specific, general, or 
qualified denial. A general denial contains only one paragraph, as described previously. See 
Exhibit 6–5 for an example of a general denial.

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

GORDON SHEFFIELD and AMY ) Civil No. 12345
SHEFFIELD, ) ANSWER
 Plaintiffs, )
 )
 )
 vs. )
 )
WESLEY LINSTROM and LINDA )
GRANGER, )
 Defendants. )
_______________________________

EXHIBIT 6–4  Caption for answer
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A specific denial is more detailed. However, there are only a few different paragraphs 
or allegations that are generally used in an answer. Those responses generally fall into one 
of the following categories:

 1. Defendants deny all the allegations or statements in a specifically named paragraph or 
paragraphs in the complaint.

 2. Defendants deny having sufficient knowledge or belief to respond to the allegations or 
statements in a specifically named paragraph or paragraphs in the complaint.

 3. Defendants admit all the allegations or statements in a specifically named paragraph 
or paragraphs in the complaint.

 4. Defendants admit some of the allegations or statements in a specifically named para-
graph but deny other allegations in the same paragraph.

If the defendant denies all the facts alleged in a paragraph of the complaint, the fol-
lowing paragraph could appear in the answer:

UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA

GORDON SHEFFIELD and AMY ) Civil No. 12345
SHEFFIELD, ) ANSWER
 Plaintiffs, )
 )
 )
 vs. )
 )
WESLEY LINSTROM and LINDA )
GRANGER, )
 Defendants. )
_______________________________

Defendant, LINDA GRANGER, answers as follows:

Defendant denies each and every allegation of plaintiffs’ complaint.

Wherefore defendant prays:
 1. That the court enter judgment dismissing the complaint;
 2. That defendant be awarded costs incurred herein; and
 3.  That defendant be awarded such other and further relief as the court may deem 

just.

Dated: _______________ ____________________________________
 TAYLOR MARTIN
 15 Plaza de Oro
 Sacramento, California 94813
 tmartin@esq.com
 (916) 555-1212
 Attorney for Defendant, Linda Granger

EXHIBIT 6–5 General denial

 Caption has same party 
names and docket 
number as complaint

 Introductory paragraph 
names answering 
defendant

 Identify the specific 
answering defendant
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Example: Denial of all allegations of one or more paragraphs

1. Defendant denies each and every allegation of Paragraphs 1, 2, and 3 of the complaint.

Note that in the example above, the defendant is denying all of the allegations of 
three separate paragraphs in the complaint. When a defendant is denying an allegation on 
information or belief, the following paragraph could be used:

Example: Denial on information and belief

2. Defendant denies having sufficient knowledge or information to form a belief as to the 
allegations contained in Paragraph 4 of the complaint.

Note that this paragraph does not contain an express denial of the allegations of the 
complaint. The Federal Rules provide that when a defendant states that she lacks informa-
tion and belief about an allegation, this will be deemed to be a denial. Some attorneys, 
however, prefer to expressly deny the allegations, and some jurisdictions require it. In such 
a case, the following paragraph could be used:

Example: Denial on information and belief

3. Defendant denies having sufficient knowledge or information to form a belief as to the 
allegations contained in Paragraph 4 of the complaint, and thereupon denies said allegations.

For allegations in the complaint that the defendant admits, the following paragraph applies:

Example: Admission allegation

4. Defendant admits the allegations contained in Paragraph 5 of the complaint.

If the defendant wishes to admit part of a paragraph and deny part of it, the following 
paragraph could be used:

Example: Admission in part; denial in part

5. Answering Paragraph 6 of the complaint, defendant admits that an automobile collision 
occurred between plaintiff and defendant but denies each and every other allegation 
contained in said paragraph.

In a qualified denial, the following paragraph might appear in the body of the answer:

Example: Qualified denial

6. Defendant admits the allegations of Paragraphs 1, 2, and 3 of the complaint and denies 
each and every other allegation of plaintiff’s complaint.

Answering a Multicount Complaint In a complaint containing more than one count 
or cause of action, it is common to find a paragraph incorporating paragraphs from previous 
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counts. (See Exhibit 6–1, Paragraph 8.) Responding to this paragraph sometimes presents 
difficulties, especially when some of the incorporated paragraphs have been admitted and 
some denied. The following is an example of a response that can be used:

Example: Incorporating by reference

7. In answer to Paragraph 8 of Count Two of the complaint, wherein plaintiff incorporates 
by reference certain paragraphs of Count One of the complaint, defendant admits, 
denies, and alleges to the same effect and in the same manner as she admitted, denied, 
and alleged to those specific paragraphs previously in this answer.

In answering a complaint with more than one count or cause of action, questions 
sometimes arise regarding the format of the answer. Should each cause of action or count 
be answered separately in the answer, or can an allegation in the answer contain replies to 
allegations in the various counts? It is purely a matter of preference and can be done either 
way. For example, in the Granger case, if Granger were to deny Paragraphs 4, 5, 6, 7, 9, and 
10 of the complaint, the body of the answer could be set up in one of two ways:

Example: Multicount answer

Answer to Count 1

1. Defendant denies each and every allegation contained in Paragraphs 4, 5, 6, and 7 of 
plaintiff’s complaint.

Answer to Count 2

2. Defendant denies each and every allegation contained in Paragraphs 9 and 10 of 
plaintiff’s complaint.

Alternatively, the denial in the answer could be as follows:

Example: Multicount answer

1. Defendant denies each and every allegation contained in Paragraphs 4, 5, 6, 7, 9, and 10 
of plaintiff’s complaint.

Affirmative Defenses Whether a defendant files a general denial or a specific denial, 
affirmative defenses might apply. In drafting an answer, it is necessary to review the sub-
stantive law of the case as well as the facts to determine whether an affirmative defense 
exists. For example, suppose that in the factual situation described in the Granger case your 
client’s records indicate that the accident occurred on April 29 instead of May 1. Because 
personal injury actions of this sort have a two-year statute of limitations in California, 
she would assert the expiration of the statute of limitations as an affirmative defense. The 
defendant might also assert the negligence of plaintiff, Gordon Sheffield, as an affirmative 
defense. In drafting the answer, affirmative defenses appear in the body following the para-
graphs denying or admitting the allegations in the complaint. In an answer to a multicount 
complaint, affirmative defenses can be placed at the end of the answers to each count or at 
the end of answers to all of the counts (as is shown in Exhibit 6–6).
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 UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

GORDON SHEFFIELD and AMY ) Civil No. 12345
SHEFFIELD, ) ANSWER
  Plaintiffs, ) 
 )
 )
  vs. )
 )
WESLEY LINSTROM and LINDA )
GRANGER, )
  Defendants. )
_______________________________

Answer to First Count

Defendant, LINDA GRANGER, answers as follows:

1. Defendant admits the allegations of Paragraphs 1, 2, and 3 of the complaint.
2. Defendant denies each and every allegation of Paragraphs 4, 5, 6, and 7 of the 

complaint.

Answer to Second Count

3. In answer to Paragraph 8 of Count Two of the complaint, wherein plaintiff incorpo-
rates by reference certain paragraphs of Count One of the complaint, defendant 
admits, denies, and alleges to the same effect and in the same manner as she 
admitted, denied, and alleged to those specific paragraphs previously in this answer.

4. In answer to Paragraph 9 of Count Two of the complaint, defendant admits that 
plaintiff, AMY SHEFFIELD, was a passenger in a vehicle being driven by co-plaintiff, 
GORDON SHEFFIELD, but denies each and every other allegation contained in said 
paragraph.

5. Defendant denies each and every allegation contained in Paragraph 10 of the 
complaint.

First Affirmative Defense

As and for an affirmative defense, defendant alleges that plaintiffs’ right to maintain 
this action is barred by the statute of limitations in that more than two years have now 
elapsed between the date plaintiffs’ alleged cause of action arose and the date plaintiffs 
filed their complaint.

Second Affirmative Defense

As and for a separate affirmative defense, defendant alleges that plaintiffs were them-
selves negligent, in that plaintiff GORDON SHEFFIELD failed to use ordinary care in the 
operation of his motor vehicle and failed to keep a proper lookout for other vehicles, 
and that both plaintiffs GORDON SHEFFIELD and AMY SHEFFIELD failed to exercise 
ordinary care, in that neither wore a seat belt. Defendant further alleges that said neg-
ligence contributed in whole or in part to any injuries which may have resulted.

EXHIBIT 6–6 Answer
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Wherefore defendant prays:

1. That the court enter judgment dismissing the complaint;
2. That defendant be awarded costs incurred herein; and
3.  That defendant be awarded such other and further relief as the court may 

deem just.

Dated:__________, _____ ____________________________________
 TAYLOR MARTIN

 15 Plaza de Oro
 Sacramento, California 94813
 tmartin@esq.com
 (916) 555-1212

 Attorney for Defendant, Linda Granger

EXHIBIT 6–6  (continued)

Prayer and Signature
The body of the answer is followed by a simple prayer, or “wherefore” clause, the date, and 
the signature of the attorney. In some courts, including federal court, the signature of the 
attorney is followed by the attorney’s address, including e-mail address. The prayer usually 
requests that the plaintiffs be allowed no recovery. The date, signature, and address follow 
the same format as the complaint.

In its entirety, an answer prepared on behalf of Linda Granger to the complaint 
described in the Commentary would look as shown in Exhibit 6–6.

Verification
In federal court, complaints are not generally verified. In some state jurisdictions, however, 
plaintiffs are permitted to verify a complaint at any time. If the complaint has been verified, 
usually the defendant cannot use a general denial and, furthermore, must verify the answer.

Service and Filing
After the answer is prepared, it must be served on the plaintiff or the plaintiff ’s attorney, 
and it must be filed in court. The procedures followed for accomplishing service and filing 
depend on whether the answer is subject to electronic filing. If an answer will not be elec-
tronically filed, then prior to filing the answer with the court the following is done:

 1. a copy of the answer is served on plaintiff ’s attorney, and

 2. a copy of the answer is served on the attorney for any other codefendant who has 
previously responded to the complaint.

(If a plaintiff or codefendant does not have an attorney, then the party is served.)
An answer can be served personally or by mail. Even if the complaint was not elec-

tronically filed, the answer can be electronically served if the attorney for the party to be 
served agrees. A certificate of service showing who was served, how the answer was served, 
and by whom it was served must be prepared. The original certificate of service should 
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be affixed to the original answer and sent to the court for filing. See Exhibit 6–7 for an 
example of a certificate of service by mail.

As soon as the answer has been served, it should be filed in court. Courts may also 
require that a filing fee accompany the answer. If the case is subject to electronic filing with 
the court, the procedure is a little different. The attorney for the answering defendant files 
electronically and, generally, the court automatically sends a notice to all other parties in 
the case that the answer was filed.

Some court rules provide that the answering defendant is not required to serve other 
parties with a copy of the answer. Since electronically filed documents are usually accessible 
to the parties through the Internet and since the court notifies all parties that the answer has 
been filed, there is no need for additional service. Because electronic filing is new to many 
courts, local rules should always be reviewed prior to filing electronically. See Exhibit 6–8.

 I, Taylor Martin, Attorney for defendant Linda Granger, do certify that a copy of the 
attached Answer was served on Terry Alvarez, Attorney for plaintiffs, by enclosing a 
true and correct copy in an envelope addressed to Terry Alvarez, 100 Market Street, 
San Francisco, California 94101, postage prepaid, and depositing the same in the 
United States mail at Sacramento, California on ____________________.
 ____________________________________
 TAYLOR MARTIN

 15 Plaza de Oro
 Sacramento, California 94813
 tmartin@esq.com
 (916) 555-1212

 Attorney for Defendant, Linda Granger

EXHIBIT 6–7  Certificate of mailing

 ANSWER CHECKLIST

Before filing the answer be sure that you have:

 √ Reviewed local rules for special format requirements
 √ Reviewed the complaint and determined how each paragraph will be answered
 √ Copied the caption, especially the docket number, correctly
 √ Included a demand for jury if plaintiff has not and you want a jury
 √ Included responses to each paragraph in the complaint unless they are admitted
 √ Included relevant affirmative defenses
 √ Affixed a proper signature
 √ Mailed a copy to plaintiff’s attorney
 √ Attached a copy of a certificate of service to the answer

EXHIBIT 6–8 Answer checklist
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Amending
Most courts have liberal rules regarding the amendment of any pleading, including an 
answer. Under federal rules, as long as the case has not been placed on the trial calendar, a 
party can amend an answer any time within 20 days after it is served. If more than 20 days 
has elapsed, or if the case has been placed on the trial calendar, the answer can be amended 
only with permission of the court or by written consent of the adverse party.

COUNTERCLAIMS, CROSS-CLAIMS, 
AND THIRD-PARTY COMPLAINTS

At times, defendants themselves have a claim and are entitled to some relief from the 
court. They may be asserting this claim against the plaintiff, a codefendant, or a third party 
(someone who is not a party to the original action). In federal court, when defendants 
assert a claim against a plaintiff, it is known as a counterclaim. When the claim is asserted 
against a codefendant, it is known as a cross-claim. Finally, when the claim is against a 
new party, it is known as a third-party complaint. Counterclaims and cross-claims are 
included with the answer. Third-party complaints are pleadings that are separate from the 
answer. See Exhibit 6–9 for an outline of how defendant Linda Granger would handle 
various claims she might have.

Regardless of which form the defendant’s claim takes, the content of the claim is the 
same. The content of the defendant’s claim for relief is similar to the content of the plaintiff ’s 
claim in a complaint. Usually the defendant states the jurisdictional basis for the court’s hear-
ing the matter, unless the basis for the court’s jurisdiction is the same as in the complaint. This 
is followed by numbered paragraphs describing the factual basis for the claim.

In some state jurisdictions, although defendants have the same rights to assert claims, 
the format and the names of the pleading differ. For example, in some states, if defendants 
assert a claim, they do so in a pleading called a cross-complaint. This pleading, which is 
separate from the answer, is used against a plaintiff, codefendant, or third party.

Counterclaims
In most instances, if a defendant has a claim against the plaintiff that arises out of the 
same transaction as the claim described in the complaint, that claim must be asserted 

Granger v. Sheffield Defendant asserts claim 
against plaintiff

Counterclaim

Granger v. Linstrom Defendant asserts claim 
against codefendant

Cross-Claim

Granger v. Brakefast Defendant asserts claim 
against a new party 

Third-Party Action

EXHIBIT 6–9 Sheffield v. Linstrom and Granger, Claims by Granger

counterclaim
A claim made by a defendant 
in a civil lawsuit that, in effect, 
“sues” the plaintiff.

cross-claim
A claim brought by one 
defendant against another that 
is based on the same subject 
matter as the plaintiff ’s lawsuit.

third-party complaint
A complaint brought by a 
defendant in a lawsuit against 
someone not in the lawsuit.
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in a counterclaim or the right to make a claim is lost. Moreover, because such a claim 
must be asserted or be deemed waived, it is not necessary that the counterclaim satisfy 
the court’s jurisdictional requirements. The fact that the court has jurisdiction over the 
plaintiff ’s claim is sufficient. Counterclaims that must be asserted or lost are known as 
compulsory counterclaims. A compulsory counterclaim that is not included as part of 
the answer is thereafter barred. Exceptions occur when the assertion of the claim involves 
bringing in third parties over whom the court cannot acquire jurisdiction, or when the 
defendant’s claim has already been asserted in another action. Of course, if a defendant 
fails to assert a compulsory counterclaim in the answer, under proper circumstances the 
responsive pleading can be amended to add the counterclaim.

Because it saves a great deal of court time, the courts encourage the parties to resolve 
all of their disputes in one action. Consequently, if a defendant has a claim against the 
plaintiff that did not arise out of the factual situation described in the complaint, she can 
still assert that claim in the answer as a counterclaim. Such a counterclaim is a permissive 
counterclaim. Unlike compulsory counterclaims, permissive counterclaims must satisfy 
the court’s jurisdictional requirements. As a rule, claims forming the basis for a permissive 
counterclaim are not lost if they are not made as part of the answer. See Exhibit 6–10.

In the Granger case, if Sheffield was negligent in operating his vehicle and that 
negligence was a cause of the accident, Granger could file a counterclaim against him 
for the damage to her vehicle. The factual situation might also provide the basis for a 
counterclaim for contribution. Contribution is a claim for partial reimbursement from 
a person whose wrongdoing contributed to the injuries claimed in the complaint. In this 
instance, if Linstrom and Gordon Sheffield were both negligent, they both contributed to 
Amy Sheffield’s injuries. If Granger is found liable to Amy Sheffield (either as Linstrom’s 
employer or as the owner of the van), she might be entitled to contribution from Gordon 
Sheffield. Although claims for contribution do relate to the claim of the complaint, they 
do not always have to be asserted with the answer. They can be raised after the liability 
of the defendant has been established. Exhibit 6–11 shows an example of an answer and 
counterclaim.

Because all counterclaims are part of the answer, they are served in the same manner 
as the answer.

Compulsory 
counterclaims

Claim by defendant 
based on same 
transaction as 
described in 
complaint

The claim need not 
satisfy a separate 
jurisdictional basis to 
be heard by the court

The claim may be 
lost if not included 
with answer

Permissive 
counterclaims

Claim by defendant 
based on different 
facts from those 
alleged in complaint

The claim must 
satisfy a separate 
jurisdictional basis to 
be heard by the court

The claim can be 
raised in a separate 
action

EXHIBIT 6–10 Comparison of compulsory and permissive counterclaims

compulsory counter-
claim (counterclaim)
A counterclaim based on the 
same subject or transaction as 
the original claim.

permissive counterclaim 
(counterclaim)
A claim made by a defendant 
in a civil lawsuit that, in effect, 
“sues” the plaintiff, based on 
things entirely different from 
the plaintiff ’s complaint.

contribution
The right of a person who 
has paid an entire debt (or 
judgment) to get back a fair 
share of the payment from 
another person who is also 
responsible for the debt.
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

GORDON SHEFFIELD and AMY ) Civil No. 12345
SHEFFIELD, ) ANSWER AND
  Plaintiffs, ) COUNTERCLAIM
 )
 )
  vs. )
 )
WESLEY LINSTROM and LINDA )
GRANGER, )
  Defendants. )
_______________________________

Answer to First Count

Defendant, LINDA GRANGER, answers as follows:

 1. Defendant admits the allegations of Paragraphs 1, 2, and 3 of the complaint.
 2. Defendant denies each and every allegation of Paragraphs 4, 5, 6, and 7 of the complaint.

Answer to Second Count

 3. In answer to Paragraph 8 of Count Two of the complaint, wherein plaintiff incorporates by reference certain 
paragraphs of Count One of the complaint, defendant admits, denies, and alleges to the same effect and in the 
same manner as she admitted, denied, and alleged to those specific paragraphs previously in this answer.

 4. In answer to Paragraph 9 of Count Two of the complaint, defendant admits that plaintiff, AMY SHEFFIELD, was a 
passenger in a vehicle being driven by co-plaintiff, GORDON SHEFFIELD, but denies each and every other allegation 
contained in said paragraph.

 5. Defendant denies each and every allegation contained in Paragraph 10 of the complaint.

First Affirmative Defense

As and for an affirmative defense, defendant alleges that plaintiffs’ right to maintain this action is barred by the statute 
of limitations, in that more than one year has now elapsed between the date plaintiffs’ alleged cause of action arose and 
the date plaintiffs filed their complaint.

Second Affirmative Defense

As and for a separate affirmative defense, defendant alleges that plaintiffs were themselves negligent, in that plaintiff 
GORDON SHEFFIELD failed to use ordinary care in the operation of his motor vehicle, and failed to keep a proper lookout 
for other vehicles, and that both plaintiffs GORDON SHEFFIELD and AMY SHEFFIELD failed to exercise ordinary care, in 
that neither wore a seat belt. Defendant further alleges that said negligence contributed in whole or in part to any injuries 
which may have resulted.

Counterclaim

As a counterclaim against plaintiff, GORDON SHEFFIELD, defendant alleges:

 1. On or about April 29, _____, in a public highway called Market Street in San Francisco, California, plaintiff, Gordon 
Sheffield, negligently drove a motor vehicle, causing it to collide with another motor vehicle, owned by defendant 
Linda Granger.

EXHIBIT 6–11 Answer and counterclaim
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 2. That the motor vehicle driven by Gordon Sheffield was owned jointly by plaintiffs GORDON SHEFFIELD and 
AMY SHEFFIELD and that at all times herein mentioned was driven and operated by GORDON SHEFFIELD with 
the knowledge and consent of plaintiff AMY SHEFFIELD.

 3. As a result of plaintiff’s negligence, defendant’s motor vehicle was damaged, and defendant has incurred expenses 
in the amount of $5,000 to repair said vehicle.

 4. Also as a result of said motor vehicle collision, co-plaintiff, AMY SHEFFIELD, has commenced a tort action against 
defendant for the recovery of $150,000.00, her alleged damages resulting from the collision. Defendant alleges that 
should judgment be assessed against defendant in favor of plaintiff AMY SHEFFIELD, that defendant LINDA GRANGER 
is entitled to recover from plaintiff GORDON SHEFFIELD all or part of said judgment.

Wherefore defendant prays:

1. That the court enter judgment dismissing the complaint;
2. That defendant have judgment against plaintiff Gordon Sheffield in the amount of $5,000.00;
3.  That defendant have judgment against plaintiff Gordon Sheffield in an amount equal to any judgment in favor 

of plaintiff Amy Sheffield;
4. That defendant be awarded costs incurred herein;
5. That defendant be awarded such other and further relief as the court may deem just.

Dated: __________, _____ ______________________________________
 TAYLOR MARTIN

 15 Plaza de Oro
 Sacramento, California 94813
 tmartin@esq.com
 (916) 555-1212

 Attorney for Defendant, Linda Granger

EXHIBIT 6–11 Answer and counterclaim (continued )

Cross-Claims
A cross-claim, a claim by one defendant against another, is allowed whenever the claim 
arises out of the same transaction or occurrence that is the subject matter of the com-
plaint. For example, again in the factual situation described in the Commentary, if Granger 
believes that the accident was Linstrom’s fault, she could file a cross-claim against him. 
Her claim might be twofold, just as the counterclaim was against Gordon Sheffield. First, 
she might be claiming damages for any destruction to her van caused by his negligence. 
Second, she might be claiming total reimbursement or indemnification for any judgment 
against her in the complaint. (Under the substantive law of torts, an employer is liable to 
third parties for injuries caused by the negligence of its employees while they are in the 
course and scope of their employment. However, the employer has a claim against the 
employee for reimbursement or indemnification.) Cross-claims often involve claims for 
indemnification. If Linda Granger were to file such a cross-claim, it would look as shown 
in Exhibit 6–12.

Because cross-claims are part of the answer, they are served in the same manner as the 
answer.

indemnification
A concept allowing 
a defendant who has 
paid a judgment to seek 
reimbursement from another 
defendant.
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

GORDON SHEFFIELD and AMY ) Civil No. 12345
SHEFFIELD, ) ANSWER AND CROSS-CLAIM
  Plaintiffs, ) 
 )
 )
  vs. )
 )
WESLEY LINSTROM and LINDA )
GRANGER, )
  Defendants. )
_______________________________

Answer to First Count

Defendant, LINDA GRANGER, answers as follows:

 1. Defendant admits the allegations of Paragraphs 1, 2, and 3 of the complaint.
 2. Defendant denies each and every allegation of Paragraphs 4, 5, 6, and 7 of the complaint.

Answer to Second Count

 3. In answer to Paragraph 8 of Count Two of the complaint, wherein plaintiff incorporates by reference certain 
paragraphs of Count One of the complaint, defendant admits, denies, and alleges to the same effect and in the 
same manner as she admitted, denied, and alleged to those specific paragraphs previously in this answer.

 4. In answer to Paragraph 9 of Count Two of the complaint, defendant admits that plaintiff, AMY SHEFFIELD, was a 
passenger in a vehicle being driven by co-plaintiff, GORDON SHEFFIELD, but denies each and every other allegation 
contained in said paragraph.

 5. Defendant denies each and every allegation contained in Paragraph 10 of the complaint.

First Affirmative Defense

As and for an affirmative defense, defendant alleges that plaintiffs’ right to maintain this action is barred by the statute 
of limitations, in that more than one year has now elapsed between the date plaintiffs’ alleged cause of action arose and 
the date plaintiffs filed their complaint.

Second Affirmative Defense

As and for a separate affirmative defense, defendant alleges that plaintiffs were themselves negligent, in that plaintiff 
GORDON SHEFFIELD failed to use ordinary care in the operation of his motor vehicle, and failed to keep a proper look-
out for other vehicles, and that both plaintiff GORDON SHEFFIELD and AMY SHEFFIELD failed to exercise ordinary care, 
in that neither wore a seat belt. Defendant further alleges that said negligence contributed in whole or in part to any 
injuries that may have resulted.

Cross-Claim

As a cross-claim against defendant, WESLEY LINSTROM, hereinafter referred to as cross-defendant, defendant and cross-
claimant, hereinafter referred to as cross-claimant, alleges:

 1. One or about April 29, _____, on a public highway called Market Street in San Francisco, California, cross-defendant, 
WESLEY LINSTROM, without the knowledge or permission of cross-claimant, LINDA GRANGER, negligently drove a 
motor vehicle, owned by cross-claimant LINDA GRANGER, causing it to collide with another motor vehicle.

EXHIBIT 6–12 Answer and cross-claim
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 2. As a result of cross-defendant’s negligence, cross-claimant’s motor vehicle was damaged, and defendant has 
incurred expenses in the amount of $5,000 to repair said vehicle.

 3. Also as a result of said motor vehicle collision, plaintiffs, GORDON SHEFFIELD and AMY SHEFFIELD, have commenced 
a tort action against cross-claimant for the recovery of $250,000.00, their alleged damages resulting from the collision. 
Cross-claimant alleges that should judgment be assessed against her in favor of plaintiff AMY SHEFFIELD, that cross-
claimant LINDA GRANGER is entitled to recover from cross-defendant the amount of said judgment.

Wherefore defendant and cross-claimant prays:

1. That the court enter judgment dismissing the complaint;
2. The cross-claimant have judgment against cross-defendant WESLEY LINSTROM in the amount of $5,000.00;
3.  That defendant have judgment against cross-defendant in an amount equal to any judgment in favor of plaintiff 

AMY SHEFFIELD;
4. That defendant be awarded costs incurred herein;
5.  That defendant be awarded such other and further relief as the court may deem just.

Dated: ___________, ______
 _______________________________________
 TAYLOR MARTIN
 15 Plaza de Oro
 Sacramento, California 94813
 tmartin@esq.com
 (916) 555-1212
 Attorney for Defendant, Linda Granger

EXHIBIT 6–12 Answer and cross-claim (continued)

Third-Party Complaints
A defendant in a lawsuit may claim that some third party—that is, someone not 
named in the original complaint—is responsible, in whole or in part, for the dam-
ages claimed in the complaint. In the Granger case, facts suggest that the accident 
occurred because the brakes failed and Linstrom was unable to stop. Suppose that 
Granger had the brakes on the van checked two days before the accident and was 
told that the brakes were in perfect condition. Under such circumstances, she might 
feel that the auto repair service should be responsible for any damages. She could, 
therefore, bring the auto repair service into the action by filing and serving it with a 
third-party complaint.

A third-party complaint, unlike the cross-claim and counterclaim, is a separate plead-
ing. Because it is a claim for relief, it resembles the complaint. The main difference is in 
the caption, which changes to reflect the fact that a third-party complaint is being filed. 
The defendant filing the third-party complaint is known as the “defendant and third-party 
plaintiff.” The person against whom the claim is asserted is known as the “third-party 
defendant.” A third-party complaint against the auto repair service would look as shown 
in Exhibit 6–13.
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

GORDON SHEFFIELD and AMY ) Civil No. 12345
SHEFFIELD, ) 
  Plaintiffs, ) Third-Party Complaint
 )
 )
  vs. )
 )
WESLEY LINSTROM, )
  Defendants )
LINDA GRANGER, )
  Defendant and )
  Third-Party Plaintiff, )
 )
  v. )
 )
BRAKEFAST, Inc. )
  Third-Party Defendant, )
_______________________________

Linda Granger, Third-Party Plaintiff, alleges:

 1. Plaintiffs, GORDON SHEFFIELD and AMY SHEFFIELD, have filed against 
defendant LINDA GRANGER a complaint, a copy of which is hereto attached as 
“Exhibit A.”

 2. At all times herein mentioned, third-party defendant was an automotive garage 
engaged in the business of servicing and repairing automobiles including brake 
systems.

 3. On or about April 25, _______, third-party plaintiff took her automobile, Oregon 
license XYZ 123, to third-party defendant’s automotive garage for the specific 
purpose of having the brakes checked and serviced.

 4. On or about April 25, _______, third-party defendant negligently and carelessly 
checked, serviced, and inspected said brakes and negligently and carelessly 
advised third-party plaintiff that said brakes were in good condition.

 5. On or about April 29, _______, the brakes on said automobile failed, causing the 
vehicle to collide with another motor vehicle driven by plaintiff, GORDON SHEFFIELD.

 6. As a result of said collision, plaintiffs have filed the complaint attached as Exhibit A 
claiming damages from third-party plaintiff.

 7. Any damages claimed by plaintiff are a direct and proximate result of the 
negligence of third-party defendant, and should any damages be assessed against 
third-party plaintiff, she is entitled to judgment against third-party defendant in 
the same amount.

EXHIBIT 6–13 Third-party complaint
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Under the Federal Rules of Civil Procedure, a defendant has the right to file a third-
party complaint within 10 days of filing the answer. If the third-party complaint is filed 
within this time, no permission of the court is required. To file a third-party action after 
that time, permission from the court is required. This is obtained by making a motion 
in court. At the time the third-party complaint is filed, a new summons must be issued, 
directed to the third-party defendant. See Exhibit 6–14 for a sample of such a summons.

A third-party complaint and summons must be served in the same way that a com-
plaint is served.

Replies and Answers
Responses must be made to allegations contained in counterclaims, cross-claims, and 
third-party complaints. The response to a counterclaim is called a reply. Except for the 
title of the document, it resembles an answer in all respects. The responses to cross-claims 
and third-party complaints are called answers and do not differ from an answer to the 
complaint. Under the Federal Rules of Civil Procedure, all responses are due 20 days after 
service of the pleading containing the claim.

Amending
Counterclaims, cross-claims, and third-party complaints can be amended once as long as a 
response to them has not been filed and served. Otherwise, court permission or the agree-
ment of adverse parties is needed.

LEGAL CHALLENGES TO THE COMPLAINT
The primary purpose of an answer is to challenge the factual basis for the plaintiff ’s 
claim. However, not all defenses or challenges to a complaint deal with the truth 
or falsity of the factual allegations. Sometimes challenges are on a more technical, 

Wherefore third-party plaintiff demands judgment against third-party defendant 
for all sums that may be adjudged against defendant, LINDA GRANGER, in favor of 
plaintiffs GORDON SHEFFIELD and AMY SHEFFIELD.

Dated: _____________ _____________________________
 TAYLOR MARTIN
 15 Plaza de Oro
 Sacramento, California 94813
 tmartin@esq.com
 (916) 555-1212
 Attorney for Defendant and 
   Third-Party Plaintiff,
 Linda Granger

EXHIBIT 6–13 Third-party complaint (continued )

reply
In federal pleading, the 
plaintiff ’s response to the 
defendant’s answer or 
counterclaim.
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UNITED STATES DISTRICT COURT
for the

<__________________> DISTRICT OF <__________________>

<Name(s) of plaintiff(s)>, )
 )
 Plaintiff(s) )
 )
 v. )
 ) Case No. <Number>
<Name(s) of defendant(s)>, )
 )
 Defendant(s) )
 )
 v. )
 )
<Name(s) of third-party defendant(s)>, )
 )
Third-Party Defendant(s) )
 )

SUMMONS ON A THIRD-PARTY COMPLAINT

To: <Name of the third-party defendant>
A lawsuit has been filed against defendant <Name of the defendant>, who as 

third-party plaintiff is making this claim against you to pay part or all of what the defen-
dant may owe to the plaintiff <Name of the plaintiff>.

Within 20 days after service of this summons on you (not counting the day you 
received it), you must serve on the plaintiff and on the defendant an answer to the 
attached third-party complaint or a motion under Rule 12 of the Federal Rules of Civil 
Procedure. The answer or motion must be served on the defendant’s attorney, <Name 
of defendant’s attorney>, whose address is <Address of defendant’s attorney>, and also 
on the plaintiff’s attorney, <Name of plaintiff’s attorney>, whose address is <Address 
of plaintiff’s attorney>. If you fail to do so, judgment by default will be entered against 
you for the relief demanded in the third-party complaint. You also must file the answer 
or motion with the court and serve it on any other parties.

A copy of the plaintiff’s complaint is also attached. You may—but are not required 
to—respond to it.

Date: <Date> <Signature of Clerk of Court>

 ________________________________________

 Clerk of Court

(Court Seal)

EXHIBIT 6–14 Third-party summons
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legal basis. For example, the defendant might challenge the court’s authority to 
hear the case (jurisdiction), or the defendant might claim that she was not properly 
served with the complaint. Some jurisdictions, including federal court, allow this 
type of defense to be raised either in the answer or in a motion. Other jurisdictions 
require that certain defenses be raised in a special pleading, sometimes known as a 
demurrer.

The Appendix of Forms to the Federal Rules of Civil Procedure provides an example 
of how to raise certain technical defenses in an answer. See Exhibit 6–15.

In federal court, many legal challenges to the action are raised by the defendant 
in a motion to dismiss the case. (The procedures for making or opposing motions are 
discussed in Chapter 7.) A motion to dismiss is a request that the court immediately 
terminate the action without granting the plaintiff any of the relief that was requested in 
the complaint. Legal challenges or defenses that can be raised in a motion to dismiss under 
Rule 12 of the Federal Rules of Civil Procedure include:

 1. lack of subject matter jurisdiction,

 2. lack of personal jurisdiction,

 3. improper venue,

 4. insufficiency of process,

 5. insufficiency of service of process,

 6. failure to state a claim upon which relief can be granted, and

 7. failure to join a party under Rule 19 (an indispensable party).

The defenses of lack of subject matter jurisdiction, failure to state a claim, or failure 
to join a party can be raised by the defendant at any time, even after all the pleadings 
have been filed. The other defenses must be raised in an answer or motion or they are 
waived.

If the defendant makes a motion to dismiss, she must do so before filing an answer 
and within the time permitted to answer. Whether these defenses are raised by motion or 
by the answer, if a party requests it, the court will usually hold a hearing prior to trial to 
determine the validity of the defense. If the motion to dismiss is denied, the court gener-
ally requires that the defendant file an answer within 10 days. An alternative method of 
challenging service of the complaint or personal jurisdiction is the motion to quash service 
of summons.

Another response to a complaint that is allowed in federal court is the motion for a 
more definite statement. If the complaint (or cross-claim, counterclaim, or third-party 
complaint) is so vague or ambiguous that the opposing party cannot reasonably be required 
to frame a responsive pleading, that party may petition the court to order the claimant to 
revise the pleading.

In some state jurisdictions another type of pleading, known as a demurrer, is used 
to challenge the legal sufficiency of the complaint. The grounds for a demurrer are 
similar to those for a motion to dismiss the case. When a demurrer is filed, the court 
usually holds a hearing to determine the issues that have been raised. If the demurrer is 
sustained, either the case is dismissed or the plaintiff is given the opportunity to amend 
the complaint. If the demurrer is overruled, the defendant is given a short time in which 
to file an answer.

demurrer
A legal pleading that says, in 
effect, “even if, for the sake of 
argument, the facts presented 
by the other side are correct, 
those facts do not give the 
other side a legal argument 
that can possibly stand up in 
court.” The demurrer has been 
replaced in many courts by a 
motion to dismiss.

motion to dismiss
A request that the court 
dismiss or strike the case.

more definite statement 
(motion)
A request that the judge 
require an opponent in a 
lawsuit to file a less vague or 
less ambiguous pleading.
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UNITED STATES DISTRICT COURT
for the

<__________________> DISTRICT OF <__________________>

<Name(s) of plaintiff(s)>, )
 )
  Plaintiff(s) )
 )
  v. )
 ) Civil Action No. <Number>
<Name(s) of defendant(s)>, )
 )
  Defendant(s) )
 )

ANSWER PRESENTING DEFENSES UNDER RULE 12(b)

Responding to Allegations in the Complaint
1. Defendant admits the allegations in paragraphs <________>.
2. Defendant lacks knowledge or information sufficient to form a belief about the truth of the allegations in 

paragraphs <________>.
3. Defendant admits <identify part of the allegation> in paragraph <________> and denies or lacks knowledge or 

information sufficient to form a belief about the truth of the rest of the paragraph.

Failure to State a Claim
4. The complaint fails to state a claim upon which relief can be granted.

Failure to Join a Required Party
5. If there is a debt, it is owed jointly by the defendant and <Name>, who is a citizen of <________>. This person can 

be made a party without depriving this court of jurisdiction over the existing parties.

Affirmative Defense – Statute of Limitations
6. The plaintiff’s claim is barred by the statute of limitations because it arose more than <____> years before this 

action was commenced.

Counterclaim
7. <Set forth any counterclaim in the same way a claim is pleaded in a complaint. Include a further statement of 

jurisdiction if needed.>

Cross-claim
8. <Set forth a cross-claim against a coparty in the same way a claim is pleaded in a complaint. Include a further 

statement of jurisdiction if needed.>

Date: <Date> <Signature of the attorney or unrepresented party>
 __________________________________________
 <Printed name>
 <Address>
 <E-mail address>
 <Telephone number>

EXHIBIT 6–15 Answer raising Rule 12b defenses
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FAILURE TO ANSWER
If a party fails to answer a pleading to which a response is required (that is, the defendant 
fails to answer the complaint, or the plaintiff fails to reply to a counterclaim), then a 
judgment by default may follow. In most jurisdictions, including federal court, obtaining 
a judgment is a two-step process. First, the plaintiff or the plaintiff ’s attorney files with 
the court an affidavit—a statement under penalty of perjury, sworn to before a notary—
verifying that the opposing party has defaulted (not responded) and requesting that the 
clerk enter that party’s default. Entry of default is not the same as a default judgment. 
Entry of default means that the failure to respond had been noted in the court’s file. 
See Exhibit 6–16 for an example of the request to enter default and accompanying affida-
vit. After the default has been entered, the claimant can apply for a default judgment.

To obtain a default judgment, the plaintiff must prove the claim. This can be done at a 
brief court hearing where evidence is presented to a judge. In lieu of a court hearing, many 
jurisdictions allow the plaintiff to submit affidavits to substantiate the claim. The laws of the 
jurisdiction determine the exact procedure that is followed, although generally a default judg-
ment cannot be obtained if the defendant is a minor, incompetent, or in the military service. 
In federal court, the plaintiff may also request a hearing before a jury to determine the amount 
of damages.

Setting Aside Defaults
Courts usually permit parties against whom a default judgment was entered to petition the 
court to set it aside by making a motion to set aside the default judgment. The most common 
grounds for making and granting such a motion are that the judgment was entered through 
mistake, inadvertence, surprise, or excusable neglect. This type of motion usually must be 
made within certain time limits after the judgment was obtained. For example, Rule 60 of the 
Federal Rules of Civil Procedure provides that the motion must be made within a reasonable 
time of the judgment having been rendered (but not to exceed one year). Default judgments 
can also be set aside, without a motion, if the plaintiff will stipulate or agree to do so.

FINDING IT ON THE INTERNET

Local rules of court often specify requirements for obtaining an extension of time in which 
to respond to a complaint. Check your local state and federal court for such rules. Your state 
court can be located through <http://www.ncsconline.org>. Your local federal court can 
be located through <http://pacer.psc.uscourts.gov/lookup.html>, a site that allows you 
to search by your county or state.

In the Granger case described in the Commentary, one area of concern might be the 
value of the Granger van, especially if it suffered extensive damage. The popular Kelley 
Blue Book for determining vehicle value is online at <http://www.kbb.com>. Assume that 
the Granger van is a 2006 Dodge Caravan Grand Cargo Minivan, with V6 3.3 liter engine, 
automatic transmission, four-wheel drive, and standard equipment. It has 18,000 miles. 
Access the Kelley Blue Book site and determine the retail and wholesale values of the van 
in your zip code area.

affidavit
A written statement sworn 
to before a person officially 
permitted by law to administer 
an oath.

entry of default
Action by a court clerk noting 
that the defendant has failed 
to file a proper response to the 
complaint.

http://www.ncsconline.org
http://pacer.psc.uscourts.gov/lookup.html
http://www.kbb.com
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

GORDON SHEFFIELD and AMY ) Civil No. 12345
SHEFFIELD, ) 
  Plaintiffs, ) AFFIDAVIT AND REQUEST
 )
 ) TO ENTER DEFAULT
  vs. )
 )
WESLEY LINSTROM and LINDA )
GRANGER, )
  Defendants. )
_______________________________

State of California

County of San Francisco
I, Terry Alvarez, being duly sworn say:
 1. I am the attorney for plaintiffs in the above action.
 2. A copy of the summons and complaint was served on defendant on May 15, _____, and the return of service 

of John Smith, United States Marshal, is on file in this action.
 3. Defendant, Wesley Linstrom, has not answered or otherwise appeared in this action, and the time within which 

defendant may appear has expired.
 ______________________________
 TERRY ALVAREZ
 ALVAREZ & COE
 100 Market Street
 San Francisco, California 94101
 talvarez@esq.com
 (415) 555-1212
 Attorney for Plaintiff
Subscribed and sworn to before me on June 20, _____
 ______________________________

Request to Clerk to enter Default
To: Clerk

Defendant, Wesley Linstrom, having failed to answer or otherwise appear in the above-entitled action, and the 
time for appearance having expired, you are requested to enter his default pursuant to Rule 55(a) of the Federal Rules 
of Civil Procedures.
Dated June 20, _____
 ______________________________
 TERRY ALVAREZ
 ALVAREZ & COE
 100 Market Street
 San Francisco, California 94101
 talvarez@esq.com
 (415) 555-1212
 Attorney for Plaintiff

EXHIBIT 6–16 Affidavit in support of entry of default
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Summary

• Defendants must respond to the complaint within certain time limitations. These 
time limitations are controlled by the laws of the jurisdiction in which the matter is 
pending. In federal court, depending on how service occurs, the defendant generally 
has 20 or 60 days from the date of service of the complaint in which to respond. Time 
limitations in which to respond can be enlarged or extended, either by stipulation or 
agreement of the parties or by obtaining a court order. In some jurisdictions a stipula-
tion to extend the time must be approved by the court.

• An answer is a pleading that challenges the plaintiff ’s claim for relief. An answer can 
consist of either a general denial, a qualified denial, or a specific denial. A general 
denial contests all of the allegations contained in the complaint. In some jurisdictions 
a general denial cannot be used if the complaint has been verified. A qualified denial 
specifically admits or denies certain allegations, then denies everything else. A specific 
denial contains specific responses to each allegation contained in the complaint. An 
answer might also contain affirmative defenses. Affirmative defenses are facts or cir-
cumstances that operate to defeat the plaintiff ’s claim even if all of the contentions 
of the complaint are proved. Affirmative defenses are often matters of substantive law 
and therefore vary according to the nature of the case.

• An answer is a pleading and as such follows the same general format as the complaint 
or petition in the case. It contains a caption that states the name and address of the 
attorney for the defendant, the title of the court and the case, the docket number, 
and the title of the document (answer). The body of the answer contains numbered 
paragraphs in which the defendant responds to the allegations of the complaint, fol-
lowed by affirmative defenses, if they exist. The answer concludes with a prayer and 
the signature and address of the attorney filing the document. The answer is served on 
the plaintiff or her attorney and filed in court. Service can be accomplished by mailing 
a copy of the answer to the attorney, or to the plaintiff if unrepresented. An answer can 
usually be amended. In federal court a party may amend an answer any time within 
20 days after it is served, as long as the case has not been placed on the trial calendar. After 
20 days (or if the case is set for trial), court permission or a stipulation is required.

• The defendant in any action has the right to make a claim for relief. In general she may 
make any claim that she has against the plaintiff whether it is related to the claim stated 
in the complaint or not. She may make a claim against a codefendant or a third person 
(not a party to the original action) if the claim stems from the circumstance or transac-
tion described in the complaint. The names of the documents in which defendants assert 
their claim may differ from one jurisdiction to another. In federal court, a claim against 
the plaintiff is known as a counterclaim. A claim against a codefendant is known as a 
cross-claim, and a claim against a third person is known as a third-party complaint.

• In addition to being contested on the factual allegations, lawsuits can be challenged on 
technical legal grounds (such as lack of jurisdiction, expiration of the statute of limita-
tions, or insufficiency of service of process). Legal challenges are often raised in some 
manner other than the answer. In federal court, even though legal challenges can be 
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asserted in an answer, a motion to dismiss the action or a motion to quash service of 
summons can be an alternative. A motion for a more definite statement is also a pos-
sible response when the complaint is so vague or ambiguous that the opposing party 
cannot reasonably respond. Some jurisdictions have a pleading known as a demurrer 
that also operates to challenge the complaint on technical legal grounds.

• If a party fails to answer the complaint, the plaintiff can request that the defendant’s 
default be entered in the court record and that a default judgment be granted in the plain-
tiff ’s favor. A court hearing may be required before the court will grant a judgment.

Key Terms

affidavit
affirmative defense
compulsory counterclaim
contribution
counterclaim
cross-claim

demurrer
entry of default
general denial
indemnification
more definite statement
motion to dismiss

open stipulation
permissive counterclaim
qualified denial
reply
specific denial
third-party complaint

Review Questions

 1. What kinds of responses can the defendant make to the complaint?

 2. What time limitations apply to these responses? Can these time limitations be 
changed? If so, how?

 3. What is the difference between a general denial, a qualified denial, and a specific denial?

 4. What is an affirmative defense, and why is it important?

 5. What is the general format of an answer?

 6. What are the procedures for serving and filing an answer?

 7. How are responsive pleadings amended?

 8. What are counterclaims, cross-claims, and third-party complaints?

 9. What are the different ways in which a defendant can challenge legal deficiencies 
with the initial pleading or process?

 10. What happens if the defendant fails to file a timely response to the initial pleading?

Chapter Exercises

Where necessary, check with your instructor prior to starting any of these exercises.

 1. Review the laws of your state. How much time does a defendant have to respond to the 
complaint? Must a stipulation to enlarge or extend that time be approved by the court?
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 2. Review the laws of your state that deal with responses to the complaint. What respon-
sive pleadings are allowed? What responsive motions are permitted?

 3. Review the Commentary at the beginning of this chapter. If the action were filed in 
your state court, and Granger were to file a claim against Linstrom, the Sheffields, and 
Brakefast, Inc., how would she do so?

 4. Use a legal dictionary to define and/or explain the various affirmative defenses listed 
in this chapter.

 5. Review the case Commentary and the Complaint for Fraud, Negligent Misrepresenta-
tion, and Breach of Fiduciary Duty found in Chapter 5. Which, if any, of the affirmative 
defenses mentioned in Chapter 6 might apply? Explain your answer. Do the same for 
the case Commentaries found at the beginning of Chapter 3 and Chapter 4.

 6. Make a copy of the summons found in Exhibit 6–14. Fill out the summons based on 
the complaint found in Exhibit 6–13.

Review the complaint found in Chapter 5 (Exhibit 5–6). Assume that your law firm repre-
sents May Forrester and that you have been requested to draft an answer and cross-claim on 
her behalf. You have been given the following facts: May Forrester was indeed a real estate 
agent working for Hearth & Home and did make a sales presentation to the Hendrickses. 
Prior to the sales presentation, she was given facts and photos regarding the property by one 
of her employers, Harry Rice. Rice told her that he had visited the property and had taken 
the photographs himself. During the sales presentation, she only repeated what she had 
been told. Furthermore, she had worked for Hearth & Home Real Estate for three years 
and had no reason to doubt her employer. Draft an appropriate answer and cross-claim.

THE BENNETT CASE
Assignment 6: Responding to Defense Requests
Assume that your office was contacted by the counsel who was recently retained to repre-
sent defendant Rikards-Hayley. The answer is due to be filed in four days, and they need 
more time to prepare their response. They would also like to enter into an agreement that 
all further papers can be served either by e-mail or by fax. Your supervising attorney has 
agreed to give the defense a 20-day extension for the answer. The attorney is also agreeable 
to electronic service of documents so long as the defense also agrees to that. You are to draft 
a proposed stipulation addressing these two matters.

Chapter Project

Student CD-ROM
For additional materials, please
go to the CD in this book.

Online CompanionTM

For additional resources, please go to
http://www.paralegal.delmar.cengage.com

http://www.paralegal.delmar.cengage.com
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COMMENTARY—THE OVERLAND CASE
Your firm has just been retained by Overland Corporation, a farm machinery manufacturer, 
to represent it in a lawsuit. A complaint, naming Overland Corporation as defendant, was 
filed in federal court in the state of Nebraska. The complaint bases federal court jurisdiction 
on diversity of citizenship, alleging that plaintiff is a citizen of Nebraska and that defendant, 
Overland Corporation, is a citizen of Delaware. The president of Overland Corporation, 
however, states that although Overland is incorporated in Delaware, it has its headquarters 
and conducts most of its business in Nebraska. Your supervising attorney has told you that 
because a corporation is a citizen both of the state of incorporation and the state where 
the principal place of business is located, she believes that diversity does not exist and that, 
therefore, the federal court does not have subject matter jurisdiction. She has asked you to 
draft a motion to dismiss the action on that basis.

OBJECTIVES

Chapter 6 introduced the various responses to complaints. Some of those responses 
are presented to the court in the form of a motion. After completing this chapter, you 
should be able to:

• define a motion.
• explain the procedure for making a motion.
• explain the procedure for opposing a motion.
• define the term affidavit.
• explain the role of the paralegal in setting motions for hearing.
• explain the method for obtaining orders after hearings on the motion.
• define the term sanctions and explain their use in motion practice.
• identify some common pretrial motions.
• explain the procedure for making motions during trial.
• identify some common posttrial motions.
• explain the procedures for obtaining preliminary injunctions and temporary restrain-

ing orders.

MOTIONS GENERALLY
During the course of litigation, questions or problems regarding the case inevitably arise. 
Sometimes these questions or problems involve practical, procedural issues. For example, in 
the case mentioned in the Commentary to this chapter, the attorney representing Overland 
might not be able to adequately research the law and prepare responsive documents within 
20 days of serving the client. As explained in Chapter 6, this problem is easy to solve. The 
attorney asks for and usually receives more time to respond. Other times these problems 
involve more complicated and substantial legal issues. For example, in the Overland case, 
the defense attorney believes that diversity of jurisdiction is lacking and that, therefore, the 
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federal court is not the proper forum for the case. This issue is more complicated, and the 
parties have a substantial disagreement regarding the facts and the law. Here the defense 
attorney is not likely to get the plaintiff ’s attorney to agree to dismiss the case. If the attorneys 
cannot resolve the problems by themselves, a court order is required to settle the issue. The 
application for such a court order is a motion. Motions can relate to procedural problems 
with a case, such as motions for an extension of time in which to respond to a complaint. 
However, motions can also relate to more substantial evidentiary issues in the case, such 
as motions for summary judgment (described later in the chapter). The court orders that 
result from these motions may actually dispose of the entire case. For example, if a motion 
for summary judgment is granted, judgment is entered in favor of one party without further 
court proceedings, and the action in the trial court will end.

Except for motions made during the trial, motions must be written, filed in court, 
and served on the opposing attorneys (or parties, if not represented). If the motion is 
contested, the opposing attorneys also file papers opposing the motion. Often the written 
documents are followed by a brief court hearing before the judge rules on the motion. 
Although they are not considered to be pleadings, motions do resemble pleadings in 
appearance. The documents filed in a motion follow the same formalities required of 
pleadings and contain the same caption as the pleadings. As a paralegal, you might be 
asked to research the law governing the particular motion involved or prepare the written 
documents that are filed in court. You also might be requested to contact the court to set 
the motion for a hearing.

PREPARING, SERVING, AND RESPONDING
Many different types of motions are possible. Some motions are specifically described by 
statutes, which explain the procedures and time limits for making such motions. Other 
motions may be only briefly described, if at all. Regardless of any special procedures that 
may apply to some motions, certain procedures are common to all motions.

Preparation of the Written Papers
The party making the motion, known as the movant or moving party, begins by preparing 
written papers for service and filing. These papers follow the same general format as pleadings. 
The written papers filed in making a motion usually include these documents:

• the motion,

• the notice of hearing on the motion,

• affidavits in support of the motion, and

• a memorandum of points and authorities in support of the motion.

In motion practice, the term motion is used in two different contexts. On one hand, it 
refers to the whole process of making a request for an order from the court. On the other 
hand, it is used to refer to one of the documents filed in support of that request.

The document titled “motion” describes the nature of the motion, the grounds for the 
motion, and the relief requested. The content of the motion depends on the type of motion 
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movant
Person who makes a motion.



being made and will be specifically drafted for that purpose. A motion that might be made 
on behalf of Overland Corporation to dismiss the complaint filed against it is shown in 
Exhibit 7–1. Note that in Exhibit 7–1 the document describes

 1. the nature of the motion—it is a motion to dismiss;

 2. the grounds for the motion—the court lacks subject matter jurisdiction because the 
parties are citizens of the same state; and

 3. the relief requested—a request that the court dismiss the case.

The notice of hearing on the motion is a simple paper stating when and where the 
court hearing on the motion will take place. It might look as shown in Exhibit 7–2.

UNITED STATES DISTRICT COURT
DISTRICT OF NEBRASKA

JOHN JONES,   )
 Plaintiff,   )
    )   Civil No. 123456
    )
 vs.    )    MOTION TO DISMISS UNDER RULE 12(b)
    )   FOR LACK OF JURISDICTION
    )
    )
OVERLAND CORPORATION,  )
 Defendant.   )
    )

_______________________________

OVERLAND CORPORATION, by PAT RIVAS, its attorney, moves the court to dismiss the 
complaint on file on the following grounds: the complaint in this action alleges that this 
action is filed in federal court because it involves a dispute between citizens of different 
states; however, the court lacks subject matter jurisdiction as alleged in the complaint, in 
that plaintiff and defendant are citizens of the same state, as is more clearly stated in the 
affidavit of Owen Young, hereto annexed as Exhibit A.

A Memorandum of Points and Authorities in support of this motion is served and filed 
with this motion.

Dated August 1, __________   ___________________________
     PAT RIVAS
     Attorney for Defendant
     769 Maine Street
     Omaha, Nebraska 68101
     privas@esq.com
     (402) 555-1212

EXHIBIT 7–1 Motion to dismiss

notice of hearing on the 
motion
The part of a written motion 
that describes the nature of the 
motion being made and tells 
when and where a hearing on 
the motion will occur.
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In many courts the motion and the notice of hearing on the motion can be combined 
into one document.

Although not always required, motions are commonly supported by affidavits. An 
affidavit is a statement, under penalty of perjury, sworn to before a notary or other person 
authorized to administer an oath. An affidavit usually describes the factual basis for making 
the motion and is made by the person having personal knowledge of those facts. It can be 
the statement of the attorney, a party, or a third person. Even though it may be the state-
ment of a party or a witness, the attorney or paralegal normally prepares the document 
based on what the individual tells them. An affidavit serves the same purpose as testimony 
from a party or witness and is used in lieu of that testimony. As such, an affidavit should 
be written in the first person and should contain detailed facts. An affidavit in support of 
the motion described in the Commentary might look as shown in Exhibit 7–3.

In some courts, a declaration is used in lieu of an affidavit. Like the affidavit, a decla-
ration is a statement under penalty of perjury, but it is not sworn to before a notary.

UNITED STATES DISTRICT COURT
DISTRICT OF NEBRASKA

JOHN JONES,   )
 Plaintiff,   )
    )   Civil No. 123456
    )
 vs.    )   Notice of Motion to Dismiss under Rule 12(b)
    )   for lack of Subject Matter Jurisdiction
    )
OVERLAND CORPORATION,  )
 Defendant.   )
    )

_______________________________

To:  Lane Borman, Attorney for Plaintiff,

Please take notice, that the undersigned will bring the above motion on for hearing 
before this Court at Room ______, United States Court House, __________________, 
City of Omaha on the ______ day of _______________, at 10 o’clock A.M. of that day or 
as soon thereafter as counsel can be heard.
     _____________________________
     PAT RIVAS
     Attorney for Defendant
     769 Maine Street
     Omaha, Nebraska 68101

     privas@esq.com
     (402) 555-1212

EXHIBIT 7–2 Notice of motion

declaration
A statement under penalty of 
perjury that certain facts are 
true or believed to be true.
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In drafting an affidavit or declaration, the following general format should be followed:

 1. The affidavit or declaration is usually, although not always, written in the first person. 
Even though it may be signed by a party or a witness, it is written by the attorney or 
paralegal.

 2. The first paragraphs should describe the affiant (person making the affidavit) or 
declarant and describe the person’s relationship to the case. For example, is the affiant 

UNITED STATES DISTRICT COURT
DISTRICT OF NEBRASKA

JOHN JONES,   )
 Plaintiff,   )
    )   Civil No. 123456
    )
 vs.    )   Affidavit of Owen
    )   Young in Support of
    )   Motion to Dismiss
    )
OVERLAND CORPORATION,  )
 Defendant.   )
    )

_______________________________

I, Owen Young, being first duly sworn, depose and say:

1. I am the president of OVERLAND CORPORATION, the defendant in this action, 
and am acquainted with the facts in this case, and have personal knowledge 
of the matter set forth in this affidavit.

2. I make this affidavit in support of the motion to dismiss the action.
3. I held the office of president of OVERLAND CORPORATION at all times mentioned 

in the complaint filed in this action.
4. At all times mentioned in the complaint, OVERLAND CORPORATION has been 

incorporated under the laws of the state of Delaware.
5. At all times mentioned in the complaint, OVERLAND CORPORATION has had its 

principal place of business in the state of Nebraska. The corporation maintains four 
sales offices throughout the state of Nebraska, maintains its primary bank account 
in the the state of Nebraska, and keeps copies of all corporate records within the 
state of Nebraska. Business conducted within the state of Nebraska accounts for 
more than 75% of the total income of said corporation.

     ______________________________

     Owen Young
Subscribed and sworn to before me on _______________, _______

     ______________________________

EXHIBIT 7–3 Affidavit in support of motion
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the plaintiff, an employee of the plaintiff, or does the affiant have some other relationship 
to the case?

 3. The affiant should state whether the affidavit is made in support of or in opposition 
to the motion and describe the general nature of the motion.

 4. The affiant then states the facts supporting of or opposing the motion. This may be 
done in several short paragraphs. If not obvious from the facts, the affiant should 
include a brief statement that he or she knows the facts to be true based on his or her 
own knowledge.

Along with a supporting affidavit, most attorneys also support a motion with a
memorandum of points and authorities. In some courts this is required. A memorandum 
of points and authorities is a legal argument in the form of a discussion or analysis of the 
law (statutes, cases, or constitutional provisions) that applies to the case. If you are asked 
to help prepare a memorandum of points and authorities, you need to research the law 
that governs the case. Some courts also require that the moving party submit a proposed 
order for the court to sign at the hearing.

Although the general requirements for motion practice are found in the Federal Rules 
of Civil Procedure or appropriate state laws, the area of motion practice is often the subject 
of local rules of court, in both federal and state courts. Before preparing any motion, it is 
imperative that you review all of the laws regulating motion practice in the particular court 
in which the action is filed.

Service and Filing
The motion and supporting papers must be filed with the court and copies served on the 
other parties to the action. Service of motions is similar to service of an answer (by mail, 
electronically, or personally). Some jurisdictions also require that a separate copy of all papers 
be sent directly to the judge hearing the motion. This is referred to as a “chambers copy.” All 
jurisdictions impose a time requirement for the service of motions. Under the Federal Rules 
of Civil Procedure, unless changed by a specific statute or court order, the written motion and 
notice of hearing must be served not later than five days before the time set for the hearing. 
(In calculating the five days, you do not count weekends and holidays. This is because of Rule 
6, which provides that whenever a time proscribed is less than 11 days, Saturdays, Sundays, 
and holidays are not counted in computing the time.) Time requirements for filing motions 
can be changed by court order or by local court rule. You must be careful to check local rules 
of court regarding this time limit. State courts may have different time requirements, and 
even some federal courts have local rules that have substantially changed this notice require-
ment. The most common method of serving motions is by mail. When service is by mail, 
by fax, or electronically, Rule 6(d) requires that you add three days to the time limit if any 
response is required. In other words, if the five-day time applied, you would have to mail the 
moving papers at least eight days before the hearing. (This is because the responding party 
will be filing responsive papers to the motion.)

Should a situation arise making it impossible or impractical to comply with the time 
requirement imposed by statute or local rule, the courts allow the moving party to request 
that the time be shortened. In a sense, this request is in itself a motion. Courts generally treat 
this as an ex parte motion, meaning that no prior notice need be given nor any court hearing 

memorandum of points 
and authorities
A legal argument in the form 
of a discussion or analysis of the 
law that applies to the case.

ex parte
With only one side present.
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scheduled. If the court grants this request, it is often referred to as an order shortening time. 
The order shortening time is then served on the opposing party with the notice of hearing 
on the motion and the other moving papers. Service of a motion is usually accomplished by 
mailing copies of the moving papers to the opposing attorneys. Proof of service of the moving 
papers is in the form of an affidavit or declaration by the person mailing the papers and is 
sometimes known as a proof of service by mail or certificate of mailing. If fax or electronic 
service is made, the certificate should indicate how service was conducted. See the checklist 
in Exhibit 7–4.

Responding to Motions
To oppose a motion, an attorney commonly serves and files papers in opposition. These 
usually consist of affidavits in opposition to the motion and a memorandum of points and 
authorities in opposition to the motion. These affidavits and the memorandum have the 
same technical requirements as do the moving papers. For most motions in federal court, 
opposing affidavits must be served not later than one day before the hearing. You must also 
consult local rules to determine how many copies should be filed and whether a proposed 
order is required. Refer to the checklist in Exhibit 7–5. Again, the time limits vary depending 
on the state or local rules. In some courts, the moving party is given the opportunity to reply 
in writing to the opposing papers. As a litigation paralegal, you might be involved in drafting 
these documents for the attorney’s review.

MOTION CHECKLIST

If you are the moving party, be sure that you have:

√ Reviewed all local rules for time limits and other requirements
√ Checked possible hearing dates with opposing counsel
√ Called the court to obtain a date for a hearing
√ Prepared the proper documents

  ■ Notice of Motion
  ■ Motion
  ■ Affidavits or Declarations
  ■ Memorandum of Points and Authorities
  ■ Other documents required by the specific motion
  ■ Certificate of Mailing
  ■ Proposed Order
√ Served all documents on all other parties to the action
√ Filed the original documents (and chamber’s copy if required) in court
√ Calendared the date for hearing for the attorney
√ Reviewed responding papers when received and determined if reply needed
√ Checked for tentative ruling on motion where applicable

EXHIBIT 7–4 Motion checklist: moving party

order shortening time
A ruling from the court, often 
in connection with motions, 
allowing a moving party to 
give less notice of a hearing on 
a motion than is required by 
statute.

proof of service by mail 
(certificate of mailing)
Verification that a pleading, 
motion, or other document has 
been served by mailing a copy 
of the document to another 
party or attorney.
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COURT PROCEDURES INVOLVING MOTIONS
In addition to written documents, motions often involve court hearings. The attorneys for 
the moving and responding parties appear before a judge and present oral arguments in 
support of or in opposition to the motion. The judge considers the written documents and 
the oral arguments and then makes a decision. After the judge rules on the motion, a written 
order, reflecting that ruling, must be submitted to the judge for signature.

Hearings
Because a hearing on the motion is a court appearance, it must be handled by the attorney. 
However, as a litigation paralegal, you might have some responsibilities in scheduling the 
hearing. Different courts have different methods of scheduling motion hearings. In some 
courts motions are heard at set times and in set departments (sometimes referred to as “law 
and motion”). In other courts you might have to specifically arrange a time with the judge 
hearing the motion. This is done through the judge’s clerk. In any event, scheduling the 
motion probably requires that you call the court, talk to the clerk handling the motion 
calendar, and arrange for a convenient date. Be sure to check your attorney’s calendar for 
conflicts. It is also advisable to call the opposing attorneys prior to doing this to schedule 
the hearing at a time that is convenient for all parties. This eliminates the need for continu-
ing the hearing date. When setting a motion for hearing, be sure that you allow sufficient 
time for service of the moving papers. In state courts and in many federal courts you have 
to give more than five days’ notice. Be sure you have checked this. Also be sure to check 

MOTION CHECKLIST

If you are the responding party, be sure that you have:

√ Calendared the hearing date
√ Reviewed all local rules for time limits and other requirements
√ Reviewed the moving party’s papers
√ Prepared proper papers
  ■ Opposing Affidavits or Declarations
  ■ Opposing Memorandum of Points and Authorities
  ■ Other documents required by the specific motion
  ■ Certificate of Mailing
  ■ Proposed Order
√ Served all documents on all other parties to the action
√ Filed the original documents (and chamber’s copy if required) in court
√ Calendared the date for hearing for the attorney
√ Checked for tentative ruling on motion where applicable

EXHIBIT 7–5 Motion checklist: responding party
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state rules regarding service by mail. State rules may require that time be added if the papers 
are served by mail, fax, or e-mail.

In lieu of court hearings on motions, some courts today use telephone conference calls 
between the judge and the various attorneys. This can save substantial time. Local rules of 
court control this procedure.

Tentative Rulings
In many courts, all moving and responding papers must be filed several days before 
the scheduled hearing. This gives the judge the opportunity to review the papers and 
consider the merits of the motion. Many judges feel that the brief oral arguments 
that take place at the hearing are no more than a repetition of information already in 
the documents. In an effort to save court time and avoid unnecessary hearings, some 
courts have adopted the practice of making a tentative ruling prior to the date of the 
hearing, usually a day or two prior to the hearing. Attorneys (or their paralegals) can 
then call the court and discover how the judge intends to rule on the motion. In some 
cases, this information is posted on the Internet. If the attorneys insist, they are still 
entitled to appear at the scheduled hearing.

THE COMPUTERIZED LAW FIRM
E-mail and Hidden Data

SCENARIO
You have prepared the documents for the motion to 
dismiss in the Overland case. Your attorney tells you 
that the motion is to be served electronically (by e-mail) 
on the other attorney, although it will not be e-filed with 
the court. She explains that even though the complaint 
was not e-filed, the plaintiff ’s attorney has agreed to 
electronic service for all papers. Included in the documents 
for the motion to dismiss is the affidavit of your client. 
You prepared several preliminary drafts of this document 
and made numerous changes and corrections to the infor-
mation contained in it.

PROBLEM
You are not concerned about the mechanics of e-mailing 
the documents. You have done this several times before. 
However, because of recent articles you have read about 
the use of technology in law offices, you are concerned 
that the plaintiff’s attorney might have the capability of 
tracking the changes that were made to the affidavit before 
you produced the final draft. Some of this information is 

confidential and may harm your case. How do you protect 
against this?

SOLUTION
Documents prepared by normal word processing often con-
tain hidden information that you do not want to share. When 
several drafts of a document are prepared and reviewed 
by different individuals, the final document may contain a 
record of comments and changes that were made to the 
document. Properties of the document (such as who created 
it, the date of creation, and the latest revision date) may also 
be retrievable. If you are e-mailing a document, such as an 
affidavit, you do not want an opposing party to access this 
information. Fortunately, there are ways to remove this hid-
den information (sometimes referred to as “metadata”). For 
example, Microsoft offers two ways to remove unwanted 
data. You can download an “add-in” from the Microsoft 
download center called “Remove Hidden Data.” This add-in 
permanently removes hidden data from Word 2002 and 
Word 2003. Word 2007 contains a feature called Document 
Inspector that also will remove hidden data.
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Orders after Motions
After the motion is heard, the judge makes a ruling, called an order. Most courts require 
that the prevailing party prepare the written order for the judge’s signature. As a litigation 
paralegal, you might be asked to do this. (Some courts have local rules that require the 
moving party to submit a proposed order with the moving papers.) Sometimes a judge’s 
ruling on a case is not a simple grant or denial of the motion. Orders can be very involved. 
If you are asked to prepare an order after a hearing, be sure you know exactly what must 
be included in the order. The attorney may give you her notes from the hearing, or may 
simply tell you what to include in the order. In either case, be sure you understand the 
notes or directions before drafting the order. Exhibit 7–6 shows an example of an order.

Sanctions
All courts demand that motions be made or opposed in good faith. To prevent unnecessary 
or frivolous motions, courts have the power to punish an attorney who abuses the motion 
process. This punishment often is an award of attorney fees to the opposing side. In some 
cases, if the court finds the behavior particularly unreasonable or unjustified, the court may 

UNITED STATES DISTRICT COURT
DISTRICT OF NEBRASKA

JOHN JONES,   )
 Plaintiff,   )
    )   Civil No. 123456
    )
 vs.    )   Order
    )
    )
OVERLAND CORPORATION,  )
 Defendant.   )
    )

_______________________________

This action was heard on __________, on the motion of defendant, OVERLAND 
CORPORATION, for an order dismissing this action. Pat Rivas appeared as counsel for 
defendant, in support of the motion, and Lane Borman appeared as counsel for plaintiff 
in opposition thereto. It appears to the court that defendant is a citizen of the same state 
as plaintiff and that therefore this court lacks subject matter jurisdiction. Therefore,

IT IS ORDERED that the complaint filed herein on __________, _____, be and it is 
hereby dismissed.

Dated __________________  ______________________________
     Judge, District Court

EXHIBIT 7–6 Order after motion

order
A written command or 
direction given by a judge.
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find a party or attorney in contempt of court. If a party fails to comply with an order issued 
after a motion, the court may impose additional sanctions. In some extreme cases the court 
may even strike the pleadings of one who fails to comply with a court order, making it 
possible for the other side to win without trial. Should the court grant an order disposing 
of the case, that order would be immediately appealable.

SPECIFIC MOTIONS
As mentioned earlier, there are many different kinds of motions, some of which are described 
in code sections, some of which are not. The more common motions mentioned in the 
Federal Rules of Civil Procedure and seen in many state jurisdictions are described here.

Pretrial Motions
Motions can be made at any time during the litigation process. Consequently, they deal with 
all aspects of litigation. Pretrial motions deal with issues or problems that arise before the 
trial occurs. Most often, these motions deal with requests that are ancillary to the primary 
relief requested in the complaint. These requests or motions often relate to the pleadings, 
the jurisdiction and venue of the court, and the discovery process. However, some pretrial 
motions deal with substantive issues that may affect the very right to trial.

Motion to Dismiss A motion to dismiss the action is a request that the court terminate 
the lawsuit immediately, without a hearing on the merits of the plaintiff ’s claim. A motion to 
dismiss is often made in lieu of an answer, and if granted eliminates the need for an answer. 
Such a motion can be made for several reasons. In federal proceedings, a motion to dismiss 
the case is proper when the court lacks subject matter or personal jurisdiction, when venue is 
improper, when process (the summons) or service of process is insufficient, when the com-
plaint fails to state a claim upon which relief can be granted, or when a necessary party has 
not been joined (Rule 12 of the Federal Rules).

Motion for a More Definite Statement If a complaint (or other claim for relief ) is so 
vague and ambiguous that it cannot be understood and responded to, the party required to 
respond may make a motion for a more definite statement. Such a motion is intended to 
require the claimant to clarify the allegations and make them more intelligible. The moving 
party is expected to point out the defects in the complaint and explain what details must 
be added to the claim (Rule 12[e] of the Federal Rules).

Motion to Strike A motion to strike is a request that the court delete portions of a 
pleading that are insufficient, redundant, immaterial, or scandalous (Rule 12[f ] of the 
Federal Rules).

Motion to Amend As discussed in previous chapters, all pleadings can be amended. 
Under some circumstances, pleadings can be amended as a matter of right without the 
necessity of a court order. If a court order is required, the party wishing to amend a pleading 
must make a motion to amend. The courts are very liberal in allowing parties to amend 
pleadings and grant such motions unless the amended pleading would unfairly prejudice the 
other party (Rule 15 of the Federal Rules).

motion for more 
definite statement
A motion made in response 
to a complaint in which the 
defendant challenges the 
clarity or specificity of the 
complaint.

motion to strike
A request made to the court to 
delete part or all of a pleading; 
can also refer to a request 
made during trial to delete 
testimony.

motion to amend
A request by one party to the 
court to allow a change in the 
content of a pleading.
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Motion for Judgment on the Pleadings After all pleadings have been filed in an 
action, any party may make a motion for judgment on the pleadings. The moving party 
in such a motion claims that the allegations in the pleadings are such that no contested 
issues remain and judgment can be entered for only one party. For example, if the defendant 
were to admit all of the allegations in the complaint, no disputed issue would remain. The 
pleadings themselves indicate that the plaintiff is entitled to judgment (Rule 12[c] of the 
Federal Rules).

Motion for Change of Venue If an action is commenced in the wrong judicial district, 
a party can request that the court transfer the case to a proper court by making a motion 
for change of venue. Also, in cases where venue is proper in more than one district, a party 
can request a change of venue to another proper district for the convenience of parties and 
witnesses or in the interest of justice (28 U.S.C. § 1404).

Motion to Quash Return of Service If the defendant claims that he was improperly 
served with the summons and complaint, he can make a motion to quash the return of 
the service (or motion to quash service of summons). A defendant is improperly served if 
the manner of service is not in accordance with the appropriate statute or if the defendant 
is not subject to the personal jurisdiction of the court. When such a motion is granted, 
service is negated. If the defect in service was in the manner of service, the defendant can be 
served again. However, if the court does not have personal jurisdiction over the defendant, 
the action cannot proceed in that court. If the plaintiff wants to pursue the case, he will 
have to begin the process again, this time in a court that does have personal jurisdiction 
over the defendant (Rules 4 and 12 of the Federal Rules).

Discovery Motions An essential part of the litigation process is discovery, a legal process 
by which parties of the lawsuit are able to discover facts relevant to the case. Much of discovery 
involves requiring the opposing side to reveal relevant facts or provide pertinent documents. 
Problems often arise regarding exactly what has to be revealed or provided. If one party refuses 
to provide information to another, the party requesting the information can make a motion 
to compel the requested discovery. If the motion is granted, the court will order the party to 
comply with the discovery request and impose some sort of penalty or sanctions if the party 
refuses. If the court finds that the initial refusal to comply with discovery request was unrea-
sonable, it can also impose sanctions for that initial refusal. Sanctions are usually in the form 
of attorney fees awarded to the moving party. Likewise, if the court finds that the motion to 
compel was not made in good faith, it can impose sanctions on the moving party. A second 
type of discovery motion is a motion for a protective order, which is a request that the court 
limit the other party’s right to discovery (Rule 37 of the Federal Rules).

Motion for Summary Judgment One of the most important motions in litigation is 
the motion for summary judgment. In a motion for summary judgment, one party asks 
the court to order that judgment be entered as a matter of law, without the necessity of trial, 
because there are no real disputes regarding material facts. When parties file pleadings, they 
sometimes make allegations hoping, and even believing, that they will be able to prove 
them. However, as the parties prepare for trial, it sometimes becomes evident that problems 
exist. Before a case goes to trial, parties have the opportunity, either through investigation 
or formal discovery, to uncover and evaluate the evidence that will be introduced by both 
sides during trial. At this point, one side may determine that the opposition really has no 

motion to compel
A request by one party to the 
court for an order requiring the 
other side to comply with a 
discovery request.

motion for a protective 
order
A motion made during 
discovery asking the court to 
limit a discovery request.

motion for summary 
judgment
A motion requesting that 
judgment be entered 
immediately because there 
are no disputed factual issues 
in the case.

motion for judgment on 
the pleadings
A motion claiming that the 
allegations in the pleadings are 
such that no controversial issues 
remain and that judgment can 
be entered for only one party.

motion for change 
of venue
A request from a party that 
the court transfer the case to a 
proper court.

motion to quash the 
return of the service
Motion made by a defendant 
who claims that he was 
improperly served with the 
summons and complaint.
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valid admissible evidence to support their contentions. In other words, in spite of what the 
parties claimed in their pleadings, no evidence supports their facts. Since the purpose of 
trial is to resolve factual disputes, there is no need for trial.

Motions for summary judgment can be made either by plaintiffs or by defendants. For 
plaintiffs to prevail in such a motion, they must show that the facts supporting each element 
of their cause of action are undisputed. For defendants to defeat plaintiffs’ motions, they 
must show the court that either there is a dispute regarding a material fact related to the 
cause of action, or that there are facts that support an affirmative defense. For defendants to 
make a successful motion for summary judgment, they only need to show that the plaintiff 
cannot prove any one of the elements of the cause of action, or that the existence of an affir-
mative defense is undisputed. For example, suppose that in the situation described in the 
case Commentary, that Jones is a manufacturer and distributor of parts that Overland uses 
in its manufacture of farm machinery. Assume that Jones has sued Overland for $100,000 
for parts that were shipped to Overland. Jones claims that no part of the $100,000 was paid. 
Jones makes a motion for summary judgment, supported by an affidavit and documents, 
establishing the following:

 1. Jones and Overland entered into a written contract whereby Overland was to purchase 
parts from Jones at agreed prices.

 2. Pursuant to a written purchase order, Jones delivered to Overland multiple parts at an 
agreed price of $100,000.

 3. Overland received the parts and signed a receipt for the goods.

 4. Overland failed to make any payment toward the $100,000 even though repeated 
requests have been made.

Jones has thus supported each element of a cause of action for breach of contract with 
factual evidence. Unless Overland can show that there is a dispute as to a material fact (or that 
an affirmative defense exists), a motion for summary judgment would be proper. However, 
suppose that Overland submitted an affidavit stating that it never received the goods. It claims 
that the signed receipt was for a different order. In such a case, a dispute regarding a material 
fact exists, and the court would deny the motion for summary judgment.

When making a motion for summary judgment, the parties often present their evidence 
to the court in the form of affidavits. This can also be done by submitting depositions, 
answers to interrogatories, or answers to requests for admissions. (Depositions, interrogatories, 
and requests for admissions are methods of discovery and are discussed in subsequent 
chapters.) Along with these documents, the moving party also submits a memorandum of 
points and authorities. In most cases, a party opposing a motion for summary judgment 
will present the court with opposing papers supported by affidavits, depositions, answers to 
interrogatories, or answers to request for admissions. The opposing party also files a legal 
memorandum. All affidavits filed in support of or opposition to a motion for summary 
judgment must show that the persons making the affidavits are competent to testify to the 
matters stated within the affidavits, that the matters are within their personal knowledge, 
and that if they were testifying in court the statements would be admissible as evidence.

In addition to the normal moving papers (notice of motion, motion, affidavits, legal 
memorandum), many courts require the parties to submit a separate statement detailing 
the uncontested facts and showing how and where each fact is established (i.e., in an affidavit 
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or in a deposition, including the page and line numbers). Responding parties must then 
submit a statement of contested facts, again showing their support for claiming that the 
facts are in dispute. In ruling on a motion for summary judgment, the court scrutinizes the 
various papers to see if a factual dispute does exist. At this point the court does not weigh 
the evidence or resolve a factual dispute. If a legitimate and genuine factual dispute exists, 
the motion must be denied, even if one side has overwhelming evidence.

A motion for summary judgment need not be directed to all of the issues in the case. A 
party can request a partial summary judgment or a summary judgment on certain issues in 
the case. For example, in a personal injury case there may be no factual dispute about liability, 
but a dispute may exist as to the amount of damages to which the plaintiff is entitled. If such 
a summary judgment is rendered, a trial is held to decide the remaining issues.

In making a motion for summary judgment, you must be careful to check the 
appropriate statute for time requirements. There are generally limits on how soon after 
commencement of the action this type of motion can be made. Notice requirements 
for such a motion may differ from other motions. For example, under the Federal 
Rules of Civil Procedure, a motion for summary judgment must be served at least 10 
days prior to the time fixed for hearing, rather than the five days required for other 
motions (Rule 56 of the Federal Rules). It is also very important to check local rules 
regarding summary judgment motions.

Motion for Sanctions The Federal Rules of Civil Procedure prohibit attorneys from 
filing documents in court that are frivolous or that contain contentions or allegations that 
are not supported by the evidence. If an attorney violates this rule, the opposing side has 
a right to make a motion for sanctions, which is a request for penalties for violating the 
provisions of Rule 11 of the Federal Rules. The court can also act on its own initiative. The 
sanctions can include an order to pay a penalty to the court or an order to pay the other 
side’s reasonable attorney fees and costs incurred because of the violation. In addition, the 
court can impose nonmonetary sanctions, such as striking pleadings. Although similar 
sanctions can be imposed as a result of discovery violations, this section does not apply to 
discovery motions (Rule 11 of the Federal Rules).

Trial Motions
At the beginning of a trial, before any evidence is introduced, attorneys sometimes need to 
resolve questions or issues regarding matters of trial procedure. These often involve questions 
regarding the admissibility of certain kinds of evidence. For example, in a wrongful death 
case, the defendant may anticipate that the plaintiff ’s attorney will try to introduce photo-
graphs of the decedent that are graphic and inflammatory. The defendant might feel that 
these photos are too prejudicial and should be excluded from evidence. The defense attorney 
would therefore request that the court order that the evidence is inadmissible. This type of 
request or motion is made at the time of trial, but before evidence is actually presented. If it 
is a jury trial, it is important that these motions not be made in front of the jury. Motions 
such as this, made at the commencement of trial, are often referred to as motions in limine. 
Because all parties are present in court, no prior notice need be given, nor do the motions 
have to be in writing (although attorneys sometimes submit a memorandum of points and 
authorities in support of their position).

motion for sanctions
A request to the court from one 
party that penalties be imposed 
on the other party for violating 
the provisions of Rule 11 of the 
Federal Rules of Civil Procedure.

motion in limine
A motion or request made of 
the court, usually at the start of 
a trial and outside the presence 
of the jury.
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Motions made during the course of the trial itself also differ from pretrial motions. 
Trial motions are often made in immediate response to testimony or other evidence that is 
offered in the trial. Obviously, there is no opportunity to prepare written papers. Because 
all sides are already present in court, no need for prior notice of the motion arises. 
Sometimes, however, the attorneys do know ahead of time that they are going to make a 
particular motion. One such motion is a motion for judgment as a matter of law under 
Rule 50 of the Federal Rules of Civil Procedure. This motion is made in jury trials and, if 
granted, results in the judge entering a judgment without allowing the jury to consider the 
evidence. The basis for this motion is that the party against whom judgment is entered has 
not introduced sufficient evidence for a reasonable jury to find in his favor. This motion 
can be made at any time during the trial as long as the party against whom judgment is 
sought has fully presented its evidence. In some state courts, a motion for a directed verdict, 
rather than a motion for judgment as a matter of law, is used. In a motion for a directed 
verdict, the moving party is asking the judge to tell the jury how it must decide a case. The 
basis for such a motion is the same as for a motion for judgment as a matter of law. Motions 
for directed verdicts are usually made at the end of the trial, after all the evidence has been 
introduced. Although the attorney can make these motions without a written motion or 
notice, the attorney may want to present the judge with a memorandum of points and 
authorities to support the motion. As a litigation paralegal, you might be asked to help 
research the law and prepare such a memorandum.

Posttrial Motions
Motions made after the trial has occurred often are directed at the judgment that the trial 
court has rendered. However, a posttrial motion may also relate to the assessment of costs 
against the party who lost the case.

Motion for Judgment as a Matter of Law As described earlier, a motion for judg-
ment as a matter of law can be made in a jury trial at any time before the case is submitted 
to the jury. Sometimes judges are reluctant to grant such motions because they feel that the 
jury should be given the opportunity to decide the case. If the judge does not grant such a 
motion, it can be renewed by the party after the jury decides the case, should it return an 
unfavorable verdict. In some state courts, when this motion is made after trial, a motion 
for judgment notwithstanding the verdict is used rather than the motion for judgment 
as a matter of law (Rule 50 of the Federal Rules).

Motion for a New Trial The party who loses in a civil trial has the right to appeal that 
decision to a higher court. However, the appellate process is lengthy and costly. Prior to any 
appeal, that party also has the opportunity to request that the trial court itself set aside 
the verdict or judgment and grant a new trial by making a motion for a new trial. Such a 
request or motion is normally made before the judge who presided over the trial. This motion 
is proper in both jury trials and court trials (trials in front of a judge only). Grounds for such 
a motion might include jury impropriety, mistake in law, or newly discovered evidence.

Normally, very strict time limits control when this kind of motion can be made. 
The Federal Rules of Civil Procedure allow a party 10 days after entry of judgment to 
serve such a motion. If you are assisting an attorney in preparing this motion, pay close 
attention to statutory time restraints and be careful that all papers are promptly filed and 
served (Rule 59 of the Federal Rules).

motion for judgment as 
a matter of law
A motion made during or after 
a trial in which one party asks 
the judge to rule in his or her 
favor because the other side 
has produced no evidence 
upon which a judgment can 
be based; the motion cannot 
be made until the party against 
whom the motion is made has 
introduced all of its evidence.

motion for judgment 
notwithstanding the 
verdict
In a jury trial, a request from 
one party that the judge 
decide the case in that party’s 
favor on the basis that no facts 
have been proved that would 
support a jury’s decision for 
the other party.

motion for a new trial
A motion made after a trial 
requesting that the judge set 
aside the verdict or judgment 
and grant a new trial to the 
parties.
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Motion to Tax Costs The prevailing party in a lawsuit is usually entitled to recover his 
costs in addition to the judgment. Costs include expenses such as filing fees and service fees 
incurred as part of litigation. The amount of the costs is usually presented to the court in 
written form when the trial is over (sometimes referred to as a cost bill). If the other party 
challenges any or all of these costs, that party does so by filing a motion with the court, 
known as a motion to tax costs. As in all posttrial motions, timing of the motion is critical 
(Rule 54 of the Federal Rules).

Motions for Relief from Judgment or Order In Chapter 6 we discussed the fact that, 
under Rule 60 of the Federal Rules of Civil Procedure, a default judgment could be set aside 
by the court upon a showing that the judgment was entered due to the mistake, inadvertence, 
surprise, excusable neglect, or fraud of the party or the party’s legal representative. Under Rule 60, 
the court has the power to set aside any judgment, order, or proceeding for the same reason. A 
request of the court by one party to do this is a motion for relief from a judgment or order. 
Depending on the law of the jurisdiction, additional grounds for the granting of relief may 
exist. For example, Rule 60 of the Federal Rules of Civil Procedure provides as follows:

On motion and upon such terms as are just, the court may relieve a party or a party’s legal 

representative from a final judgment, order, or proceeding for the following reasons: (1) mistake, 

inadvertence, surprise, or excusable neglect; (2) newly discovered evidence which by due diligence 

could not have been discovered in time to move for a new trial under Rule 59(b); (3) fraud (whether 

heretofore denominated intrinsic or extrinsic); (4) the judgment is void; (5) the judgment has been 

satisfied, released, or discharged, or a prior judgment upon which it is based has been reversed or 

otherwise vacated, or it is no longer equitable that the judgment should have prospective application; 

or (6) any other reason justifying relief from the operation of the judgment.

Motions for relief are generally required to be filed within a reasonable time, although 
the term reasonable is not defined. Usually, maximum time limits do exist for the filing of 
such motions.

In granting or denying a motion for relief, especially on the grounds of mistake or 
excusable neglect, the court has the right to exercise a great deal of discretion. If you are 
drafting affidavits for this type of motion, you should be as detailed as possible in explaining 
the reasons for making the motion.

PRELIMINARY INJUNCTIONS AND TEMPORARY 
RESTRAINING ORDERS

Chapter 5 described temporary restraining orders and preliminary injunctions. These pro-
visional remedies are sometimes granted before trial and are usually requested in conjunc-
tion with lawsuits that seek permanent injunctions. In federal court, the procedures for 
obtaining preliminary injunctions and temporary restraining orders are found in Rule 65 
of the Federal Rules of Civil Procedure. Various local rules of court also control the proce-
dures. Although these remedies are not normally considered to be motions, the method of 
obtaining these special equitable remedies is similar to motion practice.

A request for a preliminary injunction closely resembles a formal noticed motion. 
After a complaint is filed, the party requesting the preliminary injunction files papers in 

motion for relief from 
judgment or order
A request to the court by one 
party that the court set aside any 
judgment, order, or proceeding.

motion to tax costs
A motion made after a trial 
challenging the costs of 
suit that are claimed by the 
prevailing party.
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court requesting a preliminary injunction and setting the matter for a court hearing. This 
request is normally supported by affidavits setting forth the factual basis for the request. In 
lieu of affidavits, a verified complaint may be used. A memorandum of points and authori-
ties is also usually filed. These papers must be served on the opposing party. A court hearing 
to determine whether to grant the preliminary injunction then takes place.

A temporary restraining order (TRO), which is granted only when a court finds that 
some immediate and irreparable harm will result without it, more closely resembles an ex 
parte motion and usually precedes a preliminary injunction. The request for a temporary 
restraining order resembles a motion in that it asks the court for an order. Like a motion, 
it also may be supported by affidavits and a memorandum of points and authorities. 
This order may be requested and granted at the time that the complaint itself is filed. 
Furthermore, although the requesting party must appear before a judge, a full hearing, such 
as the one that takes place in a request for a preliminary injunction, rarely occurs. Although 
the courts strongly encourage the requesting party to give prior notice to the other side that 
a TRO is being requested, the court can issue a TRO without written or oral notice to the 
adverse party. When notice is given, it is usually done in an informal manner. It may even 
be a telephone call made a few hours prior to the request. Rule 65 of the Federal Rules of 
Civil Procedure allows the court to grant a TRO without any notice if facts show that the 
restraining order is needed to avoid immediate and irreparable injury and the applicant’s 
attorney certifies to the court in writing what efforts (if any) have been made to notify the 
adverse party and the reasons supporting the claim that notice should not be required. 
If a TRO is granted without notice, it must be followed as soon as possible by a hearing on 
a preliminary injunction, for which notice to the adverse party is required. The court will 
usually require that all of the moving papers for the preliminary injunction be filed prior 
to granting the temporary restraining order.

FINDING IT ON THE INTERNET

Motion practice is often governed by local rules of court, which are usually found on a court’s 
home page.

 a. Assume that the motion in the Overland case described in the Commentary has 
been filed in the federal district court for your area. Review the local rules of court 
that would apply to the motion to dismiss being made in that case. Be sure to 
include any rules regarding notice requirements. Write a brief memo describing 
your findings. You can link to any district court through the Judiciary home page at 
<http://www.uscourts.gov/links.html>.

 b. Also check the court’s home page to see if they post tentative rulings in motions. 
If so, summarize the proposed rulings in at least three cases.

 c. Telephone conferencing is a convenient way for attorneys and courts to handle 
uncomplicated matters. Most courts require that a third party be responsible for 
handling the actual conference call. One such company is CourtCall LLC. Review 
their Web site at <http://www.courtcall.com> to read more about telephone 
conferencing as a substitute for a court appearance.

http://www.uscourts.gov/links.html
http://www.courtcall.com
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Summary

• The application for a court order is known as a motion. Motions are a common occurrence 
during the course of any litigation and can take place before, during, or after trial. Except 
for motions made during the trial, motions are generally in writing, filed in court, and 
served on the opposing attorneys in the case. Even though motions are not pleadings, 
they are prepared in the same general format as pleadings.

• The general procedure for making a motion involves filing and serving various documents 
with the court. These include the motion, which describes the nature of the request 
and the basis for it; the notice of motion, which states the date, time, and place of 
any hearing on the motion; affidavits in support of the motion; and a memorandum 
of points and authorities. Affidavits are statements made under oath before a notary. 
These statements are used in lieu of testimony. A memorandum of points and authorities 
is a discussion and analysis of the law controlling the case. A party wishing to oppose a 
motion does so by filing and serving affidavits and memoranda of points and authorities 
in opposition to the motion.

• Many motions involve court hearings. Scheduling the motion with the court is often 
a job for a paralegal. When setting a motion for hearing, care must be taken to allow 
enough time to give proper notice of the hearing to all parties. After the motion is 
heard, the judge’s ruling is put in writing in a document known as an order. An order 
is normally prepared by the prevailing party. Some courts require that proposed orders 
be submitted with the moving papers. To prevent unnecessary or frivolous motions, 
courts have the power to punish attorneys who abuse the motion process. This punishment, 
known as sanctions, is usually in the form of attorney fees but can also be a finding of 
contempt of court.

• Motions can be categorized as pretrial, trial, or posttrial. Pretrial motions include motions 
that are related to the pleadings, such as a motion to dismiss, motion for a more definite 
statement, motion to strike, motion for judgment on the pleadings, motion for change 
of venue, motion to quash return of service, and motion to amend. Pretrial motions also 
include discovery motions, motions for summary judgment, and motions for sanctions. 
Trial motions differ from other motions in that they usually do not have to be in writing. 
Because all parties are already in court, no prior notice is required. Nevertheless, attorneys 
sometimes like to present memoranda of points and authorities in support of trial motions. 
One common trial motion is the motion for judgment as a matter of law. Motions made 
after trial include motions for judgment as a matter of law, motion for new trial, motion 
to tax costs, and motion to set aside a judgment.

• Requests for preliminary injunctions and temporary restraining orders closely resemble 
motions. They are requests for court orders in a pending case. The requests for these 
orders are made in writing and are supported by affidavits or verified complaints and 
memoranda of points and authorities. Preliminary injunctions require formal notice 
to the opposing side and involve a court hearing. Like ex parte motions, temporary 
restraining orders do not always require notice, and a court hearing may involve the 
appearance of the moving party only.
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Review Questions

 1. What is a motion?

 2. What is the procedure for making a motion?

 3. What is the procedure for opposing a motion?

 4. What is an affidavit?

 5. What role does the paralegal have in setting motions for hearing?

 6. Describe the method for obtaining orders after a hearing on the motion.

 7. What are sanctions and how are they used in motion practice?

 8. What are some common pretrial motions?

 9. How do trial motions differ from other motions?

 10. What are some common posttrial motions?

Key Terms

declaration
ex parte
memorandum of points 
 and authorities
motion for a new trial
motion for a protective 
 order
motion for change of venue
motion for judgment as a 
 matter of law
motion for judgment not
 withstanding the verdict

motion for judgment on 
 the pleadings
motion for more definite 
 statement
motion for relief from 
 judgment or order
motion for sanctions
motion for summary 
 judgment
motion in limine
motion to amend
motion to compel

motion to quash the return
 of the service
motion to strike
motion to tax costs
movant
notice of hearing on the 
 motion
order
order shortening time
proof of service by mail 
 (certificate of mailing)

Chapter Exercises

Where necessary, check with your instructor prior to starting any of these exercises.

 1. Check your state laws regarding general motion practice. What forms must be filed 
to make a motion? What forms are generally filed in opposition to a motion? What 
are the time limits for giving notice of a motion? Are there any time limits for filing 
papers in opposition to a motion?
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 2. Determine whether the federal district court in your area has any local rules regarding 
motion practice. If so, review those rules. Are there any special procedures or time 
requirements that must be followed?

 3. Determine whether the state court of general jurisdiction in your area has local rules 
regarding motion practice. If so, review those rules. Are there any special procedures 
or time requirements that must be followed?

 4. Review the case Commentary at the beginning of the chapter. Assume that Jones filed 
a complaint against Overland for $100,000 for parts that Jones sold and delivered to 
Overland, the amount becoming due on May 1, 2007. Analyze the following situations. 
What motion or motions would be appropriate? Explain your answers.

 a. Assume that Overland filed an answer admitting all of the allegations of the complaint 
but asserting as an affirmative defense the following: “In recent months defendant 
Overland Corporation has suffered severe financial setbacks and has been unable to 
meet its financial obligations. On or about May 1, 2007, defendants offered to pay 
plaintiff the sum of $1,000 per month toward the obligation described in the 
complaint, however plaintiff refused and continues to refuse such compromise.” 
There is no dispute regarding Overland’s financial situation or its offer to settle.

 b. Assume that Overland filed a general denial to Jones’s complaint. During the 
discovery process, the deposition of the president of Overland Corporation was 
taken. During the deposition, the president admitted that Overland and Jones 
had a written agreement regarding the sale and purchase of parts; that Overland 
received the goods that were the subject of this lawsuit; and that payment was not 
made because of Overland’s financial situation.

 c. Assume that Overland filed an answer to the complaint admitting all of the allega-
tions of the complaint but asserting as a defense the fact that Overland has filed 
bankruptcy. Overland has in fact had its debts discharged in bankruptcy.

 d. Assume that Overland files an answer containing denials of all of the substantive 
allegations of the complaint. Overland adds a paragraph to the answer stating that 
“Jones should be precluded from maintaining any action in court because he is a 
dishonest, disreputable businessman who cheats everyone he deals with.”

Chapter Project

Review the factual situation described in the opening Commentary. Assume that the presi-
dent of Overland, Owen Young, relates that the complaint and summons were handed to 
Barbara Dexter, a sales representative in the New York office of the company. Ms. Dexter 
has no position with the company other than as a salaried employee. This is the only copy 
of the summons and complaint that were served upon Overland. Your supervising attorney 
wants to challenge this service as not being in accordance with Rule 4 of the Federal Rules 
of Civil Procedure. Prepare the appropriate motion, notice of hearing, and affidavits for 
the attorney’s review.
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THE BENNETT CASE
Assignment 7: Motion to Amend Complaint
The plaintiff ’s original complaint contained causes of action for discrimination and infliction 
of emotional distress. After interviewing several witnesses and reviewing various documents, 
the plaintiff ’s attorney has concluded that a cause of action for breach of contract also exists. 
The defendant will not stipulate to plaintiff amending the complaint. Therefore, you have 
been asked to prepare a motion to amend the complaint. Review Rules 7 and 15 of the 
Federal Rules of Civil Procedure, found in Appendix B, and then prepare a motion to amend 
the complaint.

Student CD-ROM
For additional materials, please
go to the CD in this book.

Online CompanionTM

For additional resources, please go to
http://www.paralegal.delmar.cengage.com

http://www.paralegal.delmar.cengage.com
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COMMENTARY—THE CLOSTERMANN CASE
This morning you have been called into a meeting by your supervising attorney to go 
over the details of a relatively complicated lawsuit. Your firm has been hired to represent 
Dr. Jeffrey Clostermann, the CEO of Clostermann Industries, Incorporated, headquartered 
in Dayton, an engineering firm that has a contract with Aerosystems, Inc., the primary 
party in a contract with the Pentagon for the production of a prototype unmanned 
combat aerial vehicle (UCAV) or drone aircraft designated the X-89. Under the terms of 
the contract, Clostermann Industries supplied Aerosystems with the central control unit 
for the UCAV. On a test flight, the X-89 suffered a systems malfunction and crash landed, 
damaging a warehouse owned by the Mid-Indiana Sports Car Course. Aerosystems 
claims that the crash was caused by a design defect in the Clostermann control unit. 
Gerald and Fran Zeigler, the owners of Mid-Indiana Sports Car, filed the current lawsuit. 
Both Gerald and Fran were injured when the X-89 crashed and the warehouse was dam-
aged. The Zeiglers have sued both Aerosystems and Clostermann. Your firm represents 
Dr. Clostermann and Clostermann Industries. The complaint and the answer have been 
filed. The next step is discovery. This morning you and your supervising attorney will discuss 
the best discovery devices to use in the case. You will “discover” that the discovery process 
takes a lot of planning.

OBJECTIVES

In previous chapters, you had the opportunity to explore the steps involved in the 
litigation process. In this chapter you will be introduced to another critical part 
of the litigation process—discovery. After completing this chapter, you should be 
able to:

• define discovery.
• identify the five major methods of discovery.
• outline the factors involved in choosing discovery methods.
• describe the ethical considerations involved in the discovery process.
• determine the scope of discovery.
• differentiate among the attorney-client privilege, the work product privilege, 

the common interest privilege, and the Fifth Amendment privilege against self-
incrimination.

• explain how expert testimony is subject to discovery.
• discuss the purpose of the confidentiality agreement and protective orders.
• indicate the objectives of quick peek and clawback agreements.
• identify the obligations of attorneys to disclose relevant matter without the neces-

sity of a formal discovery request.
• discuss the need for voluntary cooperation in the discovery process.
• explain how to obtain a discovery conference.
• relate the process used to compel compliance with discovery and the sanctions 

that result from noncompliance.

218     PART II I: DISCOVERY



THE NATURE OF DISCOVERY
Discovery is the legal process by which the parties to a lawsuit search for facts relevant to a 
particular case. Most people who have not been involved in litigation are surprised to learn 
that both sides in a lawsuit have the opportunity to gather all the facts relevant to that lawsuit. 
Accustomed as they are to the surprise witness produced at the last minute by a wide variety 
of television lawyers, most people believe that the attorney who wins a case is the one who 
manages to trap her opponent by concealing crucial evidence until the last possible second. 
The truth is exactly opposite to this fiction. Pretrial discovery is allowed because the law 
supports the principle that lawsuits should be decided on the facts and on the legal merits of 
the case, not on the ability of one attorney to conceal evidence or ambush the other attorney 
with surprise witnesses. In this part of the chapter, you will explore the objectives of discovery, 
some preliminary considerations in the discovery process, and some ethical considerations 
in discovery. The discovery stage is very important not only because it reveals the facts in 
a suit but also because it helps shape the direction of the case. The results of an effectively 
conducted discovery process may encourage your attorney to proceed with the case. However, 
those results may also indicate that a settlement or a voluntary dismissal is in order.

Developments Concerning Discovery
The courts have long encouraged parties to cooperate with one another in the discovery 
process in order to promote full disclosure of relevant facts before trial. In fact, however, too 
often attorneys have ignored the spirit of this law and engaged in behavior that, although 
not a technical violation of the letter of the law, has defeated the purpose of discovery. The 
Federal Rules of Civil Procedure are designed to facilitate discovery and discourage any 
attempts to circumvent its true purpose. In particular, Rule 26 of the Federal Rules requires 
the parties to disclose certain information to the other party without the necessity of formal 
discovery requests. The rules also limit the formal discovery methods that are available.

Electronically Stored Information
The discovery process has changed over the last few years as judges, attorneys, and paralegals 
have adjusted to the rapid advances in computer technology. At the dawn of the twenty-first 
century, many judges, attorneys, and paralegals were content to treat electronic data in much 
the same way that they treated paper documents. They simply revised the scope of terms like 
“data compilations” and “documents” to include this new form of evidence. Business, they 
believed, could go on as usual. Experience has shown that this was not the case. Computerized 
data, which is now referred to in the Federal Rules of Civil Procedure as electronically 
stored information, or ESI, had to be covered by special rules because this new form of 
evidence caused many problems.1 One problem is that there is so much electronically stored 
evidence available in so many different formats that even the most skilled practitioner can 
get lost just trying to compile a basic discovery plan. Other problems arise because computer 
systems delete as much, perhaps even more data than they retain, and because computer 
systems are not always compatible with one another. Recently, the Federal Rules of Civil 
Procedure have been amended to deal with the problems caused by the proliferation of ESI. 
Most of these amendments have had an impact on the nature and conduct of discovery.2 
Later in this chapter and those that follow we will address these amendments. For now it is 
enough to warn you to be on the alert. The world of discovery is not what it used to be.
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discovery
The procedure that the parties 
to a lawsuit follow in order to 
uncover the facts that are 
involved in the suit. Generally, 
the system involves an exchange 
of information among the 
parties using certain established 
discovery techniques including 
depositions, interrogatories, 
requests for real evidence, 
requests for physical and mental 
examinations, and requests for 
admissions.

electronically stored 
information (ESI)
Electronically stored information 
encompasses all computer-
generated records such as 
those found in backup tapes, 
“cookies,” databases, data 
processing cards, documented 
image technology, embedded 
chips, e-mail messages, financial 
data, input data, Internet use 
records, instant messages, 
music files, PDAs, statistical data, 
system and network data, text 
messages, Web-based bulletin 
board postings, Web-based 
discussions, word processed 
documents, and voice mail.



The Objectives of Discovery
As noted, one of the primary objectives of discovery is to prevent one of the parties from 
winning the lawsuit by surprise or trickery. However, this is not the only objective. Another 
goal is to determine the truth or falsity of the alleged facts that form the basis of the suit. 
A third objective of discovery is to examine the facts and weigh the advisability of proceeding 
with the case or settling early. Frequently, a case that looks promising in the opening stages 
loses its viability as more and more facts come to light. For example, in the Clostermann 
case discussed in this chapter’s Commentary, if during discovery your supervising attorney 
uncovers evidence that several employees in the manufacturing department at Clostermann 
Industries had, unknown to the CEO, falsified inspection reports on the control unit that 
caused the accident, she may elect to settle the case with the Zeiglers. In contrast, early 
discovery may reveal that your client’s case is so strong that there is no need to proceed to 
trial. In such a situation, your attorney may decide to file a summary judgment motion. 
For instance, in this chapter’s Clostermann case, your supervising attorney may discover 
that Aerosystems never actually used the Clostermann’s control unit or that several of 
Aerosystems’ engineers severely altered the unit before installing it in the UCAV. In such 
a situation, the law would clearly be on Clostermann’s side, and a summary judgment 
motion would be in order. A fourth objective of discovery is to preserve testimony that 
might be lost should a witness disappear or become incapacitated or should records be lost 
or destroyed. Finally, some discovery methods can be used to impeach the credibility of a 
witness should that witness offer testimony at trial that contradicts his or her earlier state-
ments made during discovery.

Preliminary Decisions Regarding Discovery
Discovery can be an expensive and time-consuming process. During the preliminary stages in 
a case, an attorney must decide which discovery techniques are best suited to the lawsuit. In 
making this decision, the attorney must consider the cost and the amount of time involved.

Informal Discovery The fact that formal discovery is an important part of the pretrial 
process does not mean that the informal process of uncovering information and evidence 
can be overlooked. Often a great deal of information can be gathered before the formal 
discovery process begins. In fact, the more information that can be collected at this time, 
the more efficient and economical the actual discovery process will become. For instance, it 
is often advisable for the attorney or the paralegal to visit any physical scene that is critical 
to the lawsuit. Thus, in the Clostermann case discussed in the Commentary, the attorney 
may wish to visit the site of the accident to take photographs and make measurements of 
the crash site. At that time the attorney or the paralegal also may want to call on neighbors 
in the vicinity to see whether they can provide any information about the crash.

Web sites and databases can be explored at this stage in the informal discovery process too. 
For example, in the Clostermann case, the Web sites for Bristol Electronics, Boeing Aerospace, 
Aerostat Ltd., and Air Transport Industries, Ltd. would all be helpful for giving the attorney 
and the paralegal an introduction to some very basic facts about the type of vehicle involved 
in the crash. The paralegal’s role can be very important during the informal stage of discovery 
because he or she can do much of the legwork involved in the process, thus saving time for the 
supervising attorney who can handle other matters that require her presence.
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Discovery Strategies Many attorneys overlook the importance of drawing up an effec-
tive discovery strategy before launching into the actual discovery process. This is unfortunate 
because it often means that the attorney is placed on the defensive rather than the offensive 
side of the litigation process. Instead of moving forward at a mea sured and controlled pace, 
he is caught reacting to what the other side has already done. As a consequence, the attorney 
loses his grasp of the discovery process and spends far too much time patching up errors that 
could have been avoided had a strategic approach been arrived at during the earliest stages 
of the lawsuit. The key to success in developing a discovery strategy is not to reinvent the 
process for each situation, but to have a set routine that is followed in every case. Such a 
routine would involve a checklist of things that must be done before the discovery process 
begins. As we have already seen, a good portion of this can be done during the informal 
discovery process. However, some of it cannot be done until formal discovery begins. One 
of the first steps in the discovery strategy is to take the time to evaluate some of the new 
electronic discovery tools available to practitioners today. Another initial step involves iden-
tifying the type of ESI that is discoverable, as well as identifying those individuals who are 
responsible for the opponent’s computer system. Your supervising attorney will most likely 
evaluate which of the traditional discovery methods would be best in each case.

Electronic Discovery Tools Electronic discovery, e-discovery, and digital discovery 
are all terms used to designate the discovery of electronically stored information (ESI). 
No matter what it is called, however, there can be no doubt that e-discovery has become 
an important part of the routine in many law firms today. Personal computers, which are 
used to store data, create forms, and send e-mail, are as common in law firms today as the 
telephone and typewriter were in the past. Moreover, the use of audio- and videotaping as 
well as telephone, video, and Web conferencing is becoming commonplace in many firms 
across the country. In addition, many law firms now take advantage of the convenient 
and economical resources available on the Internet. E-discovery involves the use of a wide 
variety of electronic resources to conduct discovery in an efficient and economical way. 
Consequently, the possible use of electronic discovery tools must be considered when your 
attorney draws up her discovery plan.

As we investigate each discovery technique in the chapters that follow, we will consider 
the available electronic versions of these techniques. So, for instance, in Chapter 9 on deposi-
tions, we will examine the use of videotaped, telephone, and Internet depositions. Later, in 
Chapter 10 on interrogatories, we will look at the use of interrogatories as an aid in structuring 
the discovery of electronic evidence. Nevertheless, at this stage in the discovery process your 
supervising attorney may want to consider the use of some electronic discovery devices to 
conduct informal discovery.

As noted, the advent of e-discovery also means that attorneys and paralegals must be 
attuned to the discovery of ESI. Currently, this means keeping up with the recent amendments 
to the Federal Rules of Civil Procedure concerning discovery. The Federal Rules have been 
changed to accomplish several objectives: (1) the rules now force attorneys to start early in 
completing a discovery plan and to include ESI in that plan; (2) the rules deal with the form 
of production involved in ESI; (3) the rules deal with the special problems involving matters 
of privilege; (4) the rules facilitate the discovery of hard-to-find ESI and apportion the money 
spent in such activities; and (5) the rules hand out sanctions against those who do not cooperate 
with discovery but also limit those sanctions when the loss of ESI is unavoidable. The rules 

e-discovery (also 
electronic discovery and 
digital discovery)
A series of techniques and 
tools that involve the use of 
a wide variety of electronic 
resources to conduct discovery 
of electronically stored 
information in an efficient and 
economical way.
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that were amended to accomplish these goals include Rules 16, 26, 33, 34, 37, and 45. As we 
continue in this chapter and those that follow, we will cover each of these rules and, at that 
time and place, explain the nature and the effect of each amendment.

Video and Web Conferences One e-discovery tool that your supervising attorney 
might want to consider during informal discovery is the video conference. A video conference 
permits several individuals at widely separated geographical locations to discuss the plan-
ning of the case. The conference can involve preliminary discussions among attorneys and 
the client and may include expert witnesses, thus reducing travel expenses. The video setup 
generally requires the use of television cameras, microphones, monitors, and a speaker 
system at each location. Connections among various sites can be established using existing 
phone lines or a satellite transmission system. It is also possible to use personal computers to 
establish a Web conference setup. A Web conference permits individuals at separate locations 
to meet online via the Internet using personal computers.

Choice of Discovery Methods An attorney has five methods of discovery from which 
to choose: the deposition, interrogatories, a request for the production of documents 
and entry upon land for inspection, a request for physical or mental examinations, and a 
request for admission. In federal court, the discovery process is regulated by Rule 16, Rules 
26 through 37, and Rule 45 of the Federal Rules of Civil Procedure (see Exhibit 8–1). Rule 
16 authorizes the court to issue a scheduling order that, among other things, limits the time 
that the parties will have to finish the discovery process. The amendments to the rule make 
it very clear that this order can include any arrangements that the parties have made regard-
ing the revelation or the discovery of ESI, as well as any promises regarding assertions of 
privilege or protection. Rule 26 sets out the general provisions concerning discovery. Rules 
27 through 36 explain the various discovery techniques that can be used by litigants in 
federal court. The final rule, Rule 37, outlines the sanctions that are available when a party 
does not cooperate with discovery. A deposition is an out-of-court question and answer 
session under oath, conducted in advance of a lawsuit as a part of the discovery process. 
Depositions are regulated by Rules 27 through 32 of the Federal Rules of Civil Procedure. 
Interrogatories are written questions requiring written answers under oath and directed to 
a party, in which another party seeks information related to the litigation. Interrogatories 
are governed by Rule 33 of the Federal Rules. A request for the production of documents 
and entry upon land for inspection, which is covered by Rule 34, is a request that a party 
or other individual involved in a lawsuit provide specific documents or other physical evi-
dence to the party making the request. As the name implies, this request may also involve a 
request to enter land to inspect that land to gain facts related to the lawsuit. A request for a 
physical or mental examination asks a party to undergo a physical or mental examination 
provided that the examination involves a condition that is at issue in the pending action. 
A request for admission asks a party to admit the truth of certain facts or the genuineness 
of a document so that these issues do not have to be proven at trial. An attorney must take 
into consideration both the expense and the time available when choosing from among these 
methods. Requests for examination and admission are regulated by Rule 35 and Rule 36, 
respectively. Rule 45 outlines a variety of provisions regarding the issuing of subpoenas. 
The new amendments to this rule add ESI to the list of evidence that can be the contained 
within a subpoena. The new rule also asserts that subpoenas may indicate the form of ESI 
to be used by the party answering the subpoena.

video conference
An electronic conference setup 
that permits several individuals 
at separate locations to discuss 
the planning of the case.

Web conference
An electronic conference 
setup that permits individuals 
at separate locations to meet 
online via the Internet.

deposition
An out-of-court question 
and answer session under 
oath, conducted in advance 
of a lawsuit as a part of the 
discovery process.

interrogatories
Written questions requiring 
written answers under oath and 
directed to a party, in which 
another party seeks information 
related to the litigation.

request for the produc-
tion of documents 
and entry upon land 
for inspection
A request that a party or other 
individual involved in a lawsuit 
provide specific documents or 
other physical evidence to the 
party making the request. 

request for a physical 
or mental examination
A request made by one party 
to another party in that lawsuit 
to undergo a physical or 
mental examination provided 
that the examination involves 
a condition that is at issue in 
the pending action.

request for admission
A request made by a party to 
another party in that lawsuit 
to admit to the truthfulness of 
a fact or the genuineness of 
a piece of evidence.
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RULE 16 PRETRIAL CONFERENCES; SCHEDULING; MANAGEMENT
   Rule 16 has been amended to make sure that the court is notified in advance that it will have to consider 

how to deal with the ESI involved in the case. It also includes an early warning to the court that the case 
may involve claims of privilege.

RULE 26 GENERAL PROVISIONS GOVERNING DISCOVERY; DUTY OF DISCLOSURE
   Rule 26 covers general provisions of discovery, including the duty to disclose certain information. It sets out 

the scope of discovery as well as its limits. It also covers protective orders, timing and sequence of discovery, 
supplementation of discovery, planning for discovery, and the effect of signing discovery requests, responses, 
and objections.

RULE 27 DEPOSITIONS BEFORE ACTION OR PENDING APPEAL
   Rule 27 allows the perpetuation of testimony even though an action cannot be presently brought to court, 

or when an appeal is pending.
RULE 28 PERSONS BEFORE WHOM DEPOSITIONS MAY BE TAKEN
   Rule 28 specifies that a deposition must be taken before an officer authorized to administer oaths and take 

testimony. The rule also outlines the persons before whom a deposition can be taken in a foreign country. 
The rule eliminates persons who are related to or employees of the parties or the attorneys, as well as persons 
who have a financial interest in the action.

RULE 29 STIPULATIONS REGARDING DISCOVERY PROCEDURE
  Rule 29 allows the parties to an action to modify in writing the discovery procedures outlined in the rules.
RULE 30 DEPOSITIONS UPON ORAL EXAMINATION
   Rule 30 explains when depositions can be taken, notice requirements, examination and cross-examination, 

oath requirements, objections, motions to terminate or limit examination, failure to attend or failure to serve 
a subpoena, and exhibits, among other things.

RULE 31 DEPOSITIONS UPON WRITTEN QUESTIONS
   Rule 31 discusses the service of depositions upon written questions, as well as the notice requirements, 

among other things.
RULE 32 USE OF DEPOSITIONS IN COURT PROCEEDINGS
   Rule 32 outlines the circumstances under which a deposition can be used in court. For example, a 

deposition can be used to contradict or impeach the testimony of a witness. A deposition can also be used 
if the witness is dead, is located farther than 100 miles from the place of the trial or hearing, or is unable to 
testify because of age, illness, infirmity, or imprisonment. Also, the deposition will be allowed if the party 
who wants to introduce the deposition has been unable to make the witness attend by subpoena.

RULE 33 INTERROGATORIES TO PARTIES
   Rule 33 explains the procedure for using interrogatories, the allowable scope of the interrogatories, and 

the use of interrogatories at trial. The rule also indicates when business records can be produced in lieu of 
answering interrogatories.

RULE 34  PRODUCTION OF DOCUMENTS AND THINGS AND ENTRY UPON LAND FOR INSPECTION 
OR OTHER PURPOSES

   Rule 34 explains the scope of this discovery device as well as the process for its use. The rule specifies that 
this request can be made of nonparties.

RULE 35 PHYSICAL AND MENTAL EXAMINATIONS OF PERSONS
   Rule 35 explains when a physical and/or mental examination can be ordered. It also explains the 

disposition of the report of the examining physician.

EXHIBIT 8–1 Federal Rules of Civil Procedure
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Discovery and ESI During the initial discovery strategy, your attorney must make certain 
that she considers not only techniques for recovering ESI, but also the types of ESI that are 
discoverable and the individuals who are responsible for that data. Discoverable ESI falls 
into three categories: (1) types of ESI based on the configuration of the computer system; 
(2) types of ESI based on the nature of the evidence itself; and (3) types of ESI based on 
its storage status. It is important for your supervising attorney to remember that her client 
may be called upon to furnish this information to the opposing party, and that she will 
want to create a discovery plan that includes all three categories of ESI, as well as the people 
responsible for managing that ESI.

The first type of ESI that should be included in a preliminary discovery plan is the 
configuration of the opposing party’s computer system. This involves an understanding of 
the number and types of computers that are in operation in the party’s ordinary business 
routine. During the planning stage, it is important to remember that the term computer 
includes desktop PCs, laptops, mobile phones, personal digital assistants (PDAs), and 
home computers that are part of a network. It would also be helpful to know about any 
network systems that are a part of the party’s operation, as well as the number and location 
of all workstations and all network servers.

The second type of ESI that must be included in the discovery plan is based on the 
nature of the evidence itself. For instance, ESI generally includes all relevant computer-
generated records, including those found in e-mail files, databases, Internet records, 
intranet or portal records, calendaring programs, and all other relevant data files created 
by spreadsheets, word processing, or any analogous program.

The third type of evidence is based on the storage status of the data. Data can be 
considered to be active data, inactive data, backup data, extant data, or paper data. 
Data is considered active if it is in current use, and inactive if it is relatively up to date 
but is not used on a routine basis. In contrast, backup data is information stored as a 
precautionary measure. Extant data is information that is hidden in the system, generally 
because it has been deleted. Paper data includes any e-data that has been reduced to a 
hard copy for filing purposes. See Exhibit 8-2.

ESI Personnel It is important for your supervising attorney to plan to uncover the iden-
tities of all of the individuals who are responsible for her own client’s computer system, as 
well as those responsible for the opposing party’s system. The individuals responsible for a 
company’s or an institution’s computer system generally include not only top executives but 

RULE 36 REQUESTS FOR ADMISSION
  Rule 36 outlines the procedure for requesting admissions. It also explains the effects of an admission.
RULE 37 FAILURE TO MAKE DISCLOSURE OR COOPERATE IN DISCOVERY; SANCTIONS
   Rule 37 presents the procedure for filing a motion for an order compelling discovery. It also details the 

negative consequences of failing to comply with such an order, among other things.
RULE 45 SUBPOENA
   Rule 45 was changed to add ESI to the list of types of evidence that can be the subject of subpoena. The 

new rule also states that the subpoena is permitted to indicate the form of ESI to be used by the party 
responding to the subpoena.

EXHIBIT 8–1 Federal Rules of Civil Procedure (continued)

computer
During the discovery process, 
the term computer includes 
desktop PCs, laptops, mobile 
phones, personal digital 
assistants (PDAs), and home 
computers that are part of a 
network.

active data
Computer-generated records 
within a computer system that 
are in current use.

inactive data
Computer-generated records 
within a computer system that 
are relatively up to date but are 
not used on a routine basis.

backup data
Computer-generated records 
within a computer system that 
are stored as a precautionary 
measure.

extant data
Computer-generated records 
within a computer system 
that are hidden in the system, 
generally because they have 
been deleted.

paper data
ESI which has been reduced to a 
hard copy for filing purposes as 
a safeguard against the loss of 
that data due to the breakdown 
of the computer system.
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RULE 16(b)  Adds ESI to the discovery report that goes to the court. 
Allows the court to consider ESI discovery and disclosure 
agreements as well as any agreements or claims related 
to privilege and protection of ESI.

RULE 26(a)(1)(A)  States that a list of those who have access to discover-
able evidence and its subject matter (including ESI) 
must be provided to other parties without waiting for a 
request for such information.

RULE 26(a)(1)(B)  Incorporates ESI as one type of information that must be 
provided to other parties without waiting for a request.

RULE 26(b)(2)(B)  Creates two tiers of ESI: (1) the first is reasonably dis-
coverable ESI and the second is (2) ESI that cannot be 
discovered without undue burden or cost.

RULE 26(b)(5)(A) and Covers new privilege and protection issues created by and 
(B); RULE 26(f)(4)  the voluminous nature of ESI, and, as a result, includes 

provisions for clawback agreements.
RULE 26(f)  Demands that the parties have a meet and confer confer-

ence at least 21 days before a scheduling conference is 
held or a scheduling order is due.

RULE 33(d)  Makes it clear that ESI is to be treated as a regular busi-
ness record in relation to interrogatories. Consequently, 
the data requester may have to inspect the ESI and may 
have to get into the data retriever’s computer system to 
ensure that the data requester has the same access to 
the ESI as the data retriever.

RULE 34(b)  Deals with the form in which ESI is to be handled and 
delivered from the data retriever to the data requester.

RULE 37(f)  Provides a safe harbor exception for the loss of ESI due to 
the “routine, good faith operation of an electronic infor-
mation system.”

RULE 45  Adds ESI to the list of types of evidence that can be the 
subject of subpoena. Also states that the subpoena is 
permitted to indicate the form of ESI to be used by the 
party responding to the subpoena.

EXHIBIT 8–2 Changes to the Federal Rules of Civil Procedure affecting discovery

also middle-level managers and administrative assistants. It is important to remember to 
include all in-house and independent information technology experts who have had a hand 
in shaping and maintaining the system. Your supervising attorney should consider using 
interrogatories to uncover both the identities of the relevant personnel and the types of ESI 
available. The interrogatories can then be used to guide the choice of those individuals who 
will undergo depositions. This information can also guide document-production requests.

Characteristics of ESI The proliferation of ESI in business and government has led to 
some critical changes in the strategies used to request, retrieve, hold, and protect ESI. Recent 
court decisions and the latest amendments to the Federal Rules of Civil Procedures, as well 
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as the rules of many state courts, require that attorneys take proactive measures as early as pos-
sible in a lawsuit to make sure they do not violate their legal and ethical duties in the pursuit 
and protection of ESI. These proactive measures are made necessary because of the unique 
features of ESI. These features include the following characteristics. First, ESI is voluminous. 
In a pre-ESI era lawsuit, your supervising attorney would have dealt with thousands of pages 
of paper documents. Today, that same attorney must handle hundreds of thousands of pages 
of e-mail correspondence, spreadsheets, databases, backup tapes, voice mail, text messages, 
Internet use records, instant messages, Web-based discussions, Web-based bulletin board 
postings, statistical data, and so on. To make matters even worse, ESI includes not only the 
data itself but also a level of metadata that records “data about the data.”3

Second, the discovery of ESI is difficult because it is stored in an assortment of formats 
and can, therefore, be delivered in those different formats, some of which may not be com-
patible with the requesting party’s computer system. Although the use of different formats 
will not eliminate ESI from the discovery process, it can lead to costly delays. Third, unlike 
paper data, which can only be destroyed by the intervention of an individual, some ESI 
is routinely deleted to make room for new data. Thus, a party may inadvertently delete 
relevant evidence simply by allowing a company’s routine procedures to continue unabated, 
despite pending litigation.4 On the other hand, and this is the fourth point, most data never 
really go away despite the fact that a system reports that it has been deleted.5 Therefore, an 
attorney should never announce that a certain report, a particular spreadsheet, or a series 
of e-mail correspondence has been deleted unless she has already checked with IT personnel 
to make certain that the ESI really is gone for good.

Discovery Strategies and ESI Despite the complexity, the uncertainty, and the mul-
tiplicity that surrounds ESI, there are many ways to minimize the damage that might result 
from developing a discovery strategy that ignores or downplays the importance of ESI. For 
instance, one of the first steps when litigation threatens would be for an attorney to order her 
client to establish a litigation hold on the routine handling of all ESI. A litigation hold tells 
the client’s employees and associates to stop deleting all ESI. It is best to order a litigation 
hold as early as possible in the litigation process and to repeat it in writing as often as possible 
to make certain that the message is taken seriously by all members of the client’s firm.6

As a second step, your supervising attorney should talk to every member of the client’s 
firm who is likely to be named as a party in the lawsuit and to those who have access to 
discoverable information.7 During these discussions, she can reinforce the importance of 
the litigation hold, emphasize the need to be careful with all ESI, and find out all that she 
can about the client’s computer system. As a third step, your supervising attorney should 
issue a directive that tells all workers to keep duplicates of everything in their electronic 
files. If possible, your supervisory counsel should take control of those duplicates. If this is 
not possible, then the backup material should be set aside and kept at the client’s office in 
a secure place. This will necessitate conversations with the client’s IT department, who will 
be able to determine how best to preserve all necessary ESI.8 Finally, it would be very help-
ful for your supervising attorney to set up a litigation response team. A litigation response 
team is a group of highly trained individuals who are charged with the job of learning all 
there is to know about the client’s ESI system, including all backup, retrieval, formatting, 
deletion procedures, and so on.9

Even before the new rules went into effect, the courts recognized that attorneys could 
no longer conduct discovery as if ESI did not exist. For this reason, some courts issued 

metadata
Computer data about data 
including such things as a 
tracking record that shows 
how the data was compiled, 
who compiled it, what it was 
used for, where it is stored, 
and so on.

litigation hold
An order issued by an attorney 
to a client telling that client’s 
employees and associates to 
stop the routine handling of all 
ESI, especially as that routine 
involves the deletion of ESI.

litigation response team
A group of highly trained 
individuals who are charged 
with the job of learning 
all there is to know about 
the client’s e-data system, 
including all backup, 
retrieval, formatting, deletion 
procedures, and so on.
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serious sanctions against attorneys who did not properly deal with the unique problems 
created by ESI. For instance, in Metropolitan Opera Assoc., Inc. v. Local 100, Hotel Employees 
& Restaurant Employees International Union, 212 F.R.D 178 (S.D.N.Y. 2003), the court 
issued a default judgment against the defendant as a sanction for improper discovery. The 
judge issued the sanction because the attorneys:

(1) never gave adequate instructions to their clients about the clients’ overall discovery obliga-

tion, [including] what constitutes a ‘document’ . . .; (2) knew the Union to have no document 

retention or filing systems and yet never implemented a systematic procedure for document pro-

duction or for retention of documents, including electronic documents; (3) delegated document 

production to a layperson who . . . was not instructed by counsel that a document included a 

draft or other nonidentical copy, a computer file and an e-mail; . . . and (5) . . . . failed to ask 

important witnesses for documents until the night before their depositions and, instead, made 

repeated, baseless representations that all documents had been produced.

Expense of Discovery Discovery can be a very expensive proposition for both sides in a 
lawsuit. However, some techniques are less expensive than others. For instance, sending a set 
of interrogatories to a party is considerably less expensive than having that party sit for an oral 
deposition. The oral deposition would necessitate paying a court reporter to administer the 
oath and to transcribe the question-and-answer period. Oral depositions also involve more of an 
attorney’s time, as the attorney must be physically present to interrogate the party. In contrast, 
the interrogatories would simply involve determining the questions to ask, or word processing 
those questions, mailing them to the party, and reviewing the answers when returned.

Amount of Time If time is a more critical element than expense, the attorney might make 
an entirely different decision in choosing a method of discovery. Under the pressure of time, 
having the party sit for a deposition would be much more advantageous than sending inter-
rogatories and waiting for written responses. In addition, the Federal Rules of Civil Procedure 
allow parties at least 30 days to respond to a set of interrogatories. Most states allow similar 
lengths of time. Moreover, although it is possible for courts to shorten this time limit, it is also 
possible for the court to extend that time, causing further delay. The parties can also agree to 
extend or shorten the time as long as any agreement to do so is put in written form.

Ethical Considerations in Discovery
As noted earlier, the primary objective of discovery is to ensure that lawsuits are decided 
on the facts and the legal merits of the case rather than on surprise or trickery. For such an 
objective to be met, however, all parties must treat the discovery process with the highest 
ethical regard. It is considered highly unethical for an attorney to stop the other party from 
obtaining evidence or to destroy evidence before the other party can see it. For example, in 
the Clostermann case from this chapter’s Commentary, it would be unethical for your attorney 
to destroy a letter, memo, voice-mail recording, computer printout, fax, or e-mail record that 
indicates that engineers at Clostermann Industries knew of a design flaw or a manufacturing 
defect in the control unit that caused the UCAV to crash. Similarly, it is a violation of ethi-
cal principles to falsify evidence or to help someone else falsify evidence. It is also unethical 
for an attorney to make a discovery request that is unwarranted or to request much more 
information than is really necessary for the case. Naturally, because the paralegal’s activities are 
actually an extension of the attorney’s, she is also bound by these same ethical principles.
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THE EXTENT OF ALLOWABLE DISCOVERY
The Federal Rules of Civil Procedure limit discovery to information that will support the 
claims or defenses of the parties to the litigation. Most states impose similar limitations. 
Nevertheless, the extent of the discovery process is quite broad—broader, in fact, than the 
extent to which evidence can be introduced in a case once it has reached the trial stage. 
There are, however, several limits on the discovery process, including the attorney-client 
privilege, the work product privilege, the common interest privilege, the Fifth Amendment 
privilege against self-incrimination, controlled access to expert testimony, confidentiality 
agreements, and protective orders.

The Scope of Discovery
The amount and type of evidence that can be sought during the discovery process is vast 
compared to that which can be introduced at trial. Nevertheless, the evidence sought during 
discovery must be relevant to the claims or defenses in the case. Evidence is considered relevant 
if it tends to prove or to disprove facts that are necessary to determine the final outcome of 
the case. However, under Rule 26 of the Federal Rules of Civil Procedure, the evidence sought 
during discovery need not be admissible at the time of the trial, as long as it is reasonably 
calculated to lead to the discovery of evidence that can be introduced at trial. For example, 
most hearsay evidence is not admissible at trial. This ban against hearsay evidence means that 
in most situations a witness at trial cannot testify about the truth of what she heard someone 
else say. For example, in the Clostermann case introduced in this chapter, it would be hear-
say to try to prove that Dr. Alexandria Hoyle, an employee of Aerospace, falsified a report 
concerning the failure of the Clostermann parts, by allowing Dr. Jack Fleming to testify that 
Dr. Robert Kaufman told him of this. However, the statement by Dr. Fleming would be within 
the scope of discovery because it could lead to admissible evidence, namely, the testimony of 
Dr. Kaufman who actually saw Dr. Hoyle falsify the data in the report.

Recent ESI Amendments One of the primary reasons the Federal Rules have been 
amended is to deal with difficulties caused by the amount of ESI in business and government 
today. Rule 26(a)(1)(A) now compels the parties in a lawsuit to promptly update one another 
about those individuals who possess discoverable evidence. Today this list of individuals will 
likely include the names of employees in the client’s information technology (IT) department.

Following this example, Rule 26(a)(1)(B) directs that the parties in a lawsuit, without 
waiting for a request or a court order, provide one another with copies of all discoverable 
information, or at least a description of that information, including ESI. This, however, does 
not mean that all requests for ESI will evaporate. Parties will still find themselves on the send-
ing and receiving end of data requests. For this reason it is good to distinguish between the 
party asking for and obtaining the data, which we will refer to as the ESI requester, and the 
party from whom the data is obtained, the ESI retriever.10

Two Levels of ESI Rule 26(b)(2)(B) creates two levels of ESI. The first level of ESI 
includes information that is reasonably available. Information is considered to be reason-
ably available if it can be retrieved without unwarranted difficulty and without unfair cost. 
Reasonably available data must be surrendered to the other party without waiting for an 
order from the court and without waiting for a request from the other party.11

ESI requester
The party in a lawsuit who 
requests data, including ESI, 
from the other party.

ESI retriever
The party to a lawsuit from 
whom data, including ESI, 
is requested during the 
discovery stage.
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The second level of ESI is information that is not reasonably available because of 
unfair cost or unwarranted difficulties in the retrieval process. Rule 26(b)(2)(B) says that 
if the ESI requester asks for a motion to compel the discovery of second level evidence, 
or if the ESI retriever asks for a protective order to shield that evidence, the ESI retriever 
must demonstrate to the court that the evidence “is not reasonably accessible because of 
undue burden or cost.” The ESI retriever may still have to deliver the information, however, 
if the other party demonstrates to the court’s satisfaction that there is a good reason for 
the information to be produced.12

Accessing and Protecting Inaccessible Information Labeling ESI as inaccessible 
is a tricky proposition because some data that appear to be deleted and, therefore, reasonably 
inaccessible, may actually be accessible by knowledgeable IT experts.13 This means that an 
ESI retriever should never assume that deleted material is inaccessible. ESI retrievers must 
also remember that, even if the data really are difficult to retrieve, they cannot simply delete 
that data. The ESI retriever may still be responsible for preserving the evidence.14 Because 
the problems surrounding this issue are so novel and so uncertain, expect your supervising 
attorney to encourage her client to make an agreement about these matters with the other 
parties as soon as practical.

Motions to Compel and Protective Orders If things still cannot be resolved, the ESI 
requester can ask for a motion to compel discovery, and the ESI retriever can ask for a protec-
tive order. Ironically, to demonstrate the validity of either request, the retriever may be forced 
to produce part of the ESI to show that it really does involve unreasonable difficulties. Short 
of this drastic step, the ESI retriever may have to let the ESI requester inspect the ESI retriev-
er’s computer system or, at the very least, to interview the ESI retriever’s IT personnel.15 

The ESI retriever has the responsibility of showing that the information sought by the 
ESI requester is not reasonably available, given the difficulties and the expense involved in 
retrieving the evidence sought by the ESI requester. In contrast, the ESI requester has the 
job of demonstrating that the evidence is so essential to the case that obtaining the evidence 
outweighs the expense and the difficulties involved.16

Two factors play into this decision. The first is that the decision to require a party 
to obtain difficult-to-access data is not just a matter of difficulty and expense. The court 
may consider other factors such as other sources of evidence available to the requester, 
speculation about the nature of the as yet undiscovered evidence, and the critical nature of 
questions that are related to the undiscovered evidence, among others.17 The second factor 
that must be considered is that certain restrictions have been placed on this process by Rule 
26(b)(2)(C), which states:

The frequency or extent of use of the discovery methods otherwise permitted under these rules 

and by any local rule shall be limited by the court if it determines that: (i) the discovery sought 

is unreasonably cumulative or duplicative, or is obtainable from some other source that is more 

convenient, less burdensome, or less expensive; (ii) the party seeking discovery has had ample 

opportunity by discovery in the action to obtain the information sought; or (iii) the burden or 

expense of the proposed discovery outweighs its likely benefit, taking into account the needs of the 

case, the amount in controversy, the parties’ resources, the importance of the issues at stake in the 

litigation, and the importance of the proposed discovery in resolving the issues. The court may act 

upon its own initiative after reasonable notice or pursuant to a motion under Rule 26(c).
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Limits on Discovery
Even though the scope of discovery is very extensive, it is not without limitations. 
Discovery, including matters that must be disclosed under Rule 26, is limited by several 
privileges. These include the attorney-client privilege, the work product privilege, the 
common interest privilege, the medical privilege, the confessor-penitent privilege, and the 
Fifth Amendment privilege against self-incrimination. Limits are also placed on access to 
expert testimony. In addition, the parties can initiate confidentiality agreements or ask the 
court to issue protective orders.

Attorney-Client Privilege The attorney-client privilege prevents the forced dis-
closure of written or oral communications between an attorney and a client or a prospective 
client. For a communication to be protected by the privilege, it must be made between 
the client and the attorney or the attorney’s subordinate. This means that the privilege 
extends to communications made to the paralegal when the paralegal is acting as an 
agent of the attorney. The communication also must be made within the context of 
the attorney-client relationship. In other words, information revealed while seeking 
legal advice would be protected by the privilege, but statements made at a social gath-
ering during polite conversation would not. The privilege belongs to the client, not 
the attorney. For example, in the Clostermann case discussed throughout this chapter, 
if Dr. Clostermann has no objection to the revelation of the contents of a discussion 
he had with your attorney, then the attorney could not assert the privilege herself. 
Certainly, she could advise Dr. Clostermann to assert the privilege. However, the client, 
Dr. Clostermann, has the final decision.

It is important to know that the attorney-client privilege may be lost or waived by the 
client if the client does not intend the communication to be confidential, discloses the com-
munication to others, or refuses to assert the privilege. Also, if a third party who is not related 
to the client is present during an attorney-client discussion, the privilege has been waived 
by the client. Naturally, such a waiver would not occur if the third party who is present is 
another attorney in the firm, a paralegal employed by the firm, or a legal secretary who works 
for the attorney. Thus, if you were asked to be present during a meeting between your attor-
ney and Clostermann, he would not have waived his attorney-client privilege.

In a large and complex case, privileged documents may be disclosed inadvertently. 
Such disclosure could have serious results. To avoid this problem, it is possible to enter 
into an agreement with opposing counsel that the inadvertent production or disclosure of 
privileged information will not result in waiver of the privilege. This agreement may be 
incorporated in the protective order discussed later in this chapter. 

Work Product Privilege The work product privilege prevents the opposing party in a 
lawsuit from using the discovery process to obtain letters, memos, documents, records, and 
other tangible items that have been produced in anticipation of litigation or that have been 
prepared for the trial itself. If, for instance, in the Clostermann case, your attorney were to 
take notes during her interview with Dr. Clostermann, those notes would be considered 
work product and would, therefore, be protected by the privilege.

One problem with the work product privilege is determining which documents actually 
were prepared in anticipation of litigation. For example, in most hospitals it is common practice 
for health care professionals to make out “incident reports” when an error has been made. 

attorney-client privilege
A privilege that belongs to 
the client in an attorney-client 
relationship that requires the 
attorney to treat all information 
revealed to him, or to anyone 
employed by the attorney, 
as confidential. Because the 
privilege belongs to the client 
rather than to the attorney, only 
the client can give permission 
for the revelation of such 
confidential matters.

work product privilege
A privilege that protects 
any information prepared 
by an attorney in a lawsuit if 
that information is prepared 
by the attorney or anyone 
employed by the attorney in 
anticipation of litigation or 
to present at trial.
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Thus, a nurse who accidentally gives a patient the wrong medication would have to fill out 
one of these reports. If the patient was hurt by the error and litigation resulted, the hospital 
attorney would argue that the incident report was prepared in anticipation of litigation, 
whereas the patient’s attorney would maintain that it was not. The judge would determine 
whether the incident report is covered by the work product privilege.

Another problem with the work product privilege is that it is not an absolute privilege. 
Under Rule 26(b)(3) of the Federal Rules, disclosure may be compelled by showing that 
the party seeking discovery has a substantial need for the documents or materials for the 
preparation of her case and that she cannot, without undue hardship, obtain the equivalent 
of that material by any other means. Most courts continue to provide protection for the 
portion of work product that consists of “mental impressions, conclusions, opinions, or 
legal theories of an attorney or other representatives of a party concerning the litigation.” 
Although the attorney is responsible for determining what confidential client material may 
be revealed, the paralegal should be constantly alert to protecting the attorney-client or 
work product privilege.

Common Interest Privilege The common interest privilege is designed to protect any 
communication that takes place between attorneys for different clients when those clients 
share a common interest. The privilege actually preserves the attorney-client privilege and 
the work product privilege when information is exchanged among attorneys whose clients 
share such a common interest. The privilege protects oral statements, written notes, and 
printed memos that pass among such attorneys. The privilege can be invoked by attorneys 
representing either plaintiffs or defendants and can be asserted in both civil and criminal 
procedures. As a paralegal, your communication with another attorney or with the client 
of another attorney would also be protected if that client shared a common interest with 
the client represented by your attorney.

In order to succeed in raising the privilege of common interest, attorneys must 
demonstrate that the communication occurred because of an actual or a probable legal or 
other adversarial process. In addition, the attorney must show that his client does indeed 
share a common interest with the clients represented by the other attorneys involved in 
the action. For example, in the Clostermann case, if Clostermann Industries, Inc., and 
Dr. Clostermann were to be represented by different attorneys, those attorneys could 
use the privilege to protect any communication made between them while planning a 
common defense for their clients. Finally, the communication must be made in a way 
that preserves the privileged nature of its content in relation to any adverse parties.

Medical Privilege The medical privilege is designed to protect the patient rather than 
the medical practitioner. Although common law rules did not recognize the privilege, it is 
now a firmly established principle that is acknowledged in most jurisdictions. The medical 
privilege is designed to encourage patients to be candid with certain health care profes-
sionals, generally those who are charged with the primary care of the patient. Though the 
privilege is referred to as the medical privilege, it is broad enough to cover not only physicians 
but also psychiatrists, podiatrists, psychologists, and dentists. The privilege only applies if 
the relationship is a valid one for purposes of diagnosis, treatment, and/or care, and if the 
consultation in question was sought voluntarily. Thus, the privilege does not exist if the 
plaintiff in a lawsuit has been required to submit to a physical or mental examination as a 
part of the discovery process.

common interest 
privilege
The rule that protects any 
communication that takes 
place between attorneys for 
different clients when those 
clients share a common 
interest.

medical privilege
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practitioner and is designed to 
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communication with the 
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psychiatrists, podiatrists, 
psychologists, and dentists.
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Confessor-Penitent Privilege Any communication between a clergy member and an 
individual is protected by the confessor-penitent privilege when the relationship involves 
the spiritual support of the penitent. Although, strictly speaking, the privilege belongs to the 
penitent rather than the clergy member and thus the penitent can give up the privilege, the 
law protects a clergy member who has taken a religious oath not to reveal the content of such 
counseling sessions. It is clear that the privilege covers spiritual transgressions and concerns 
that the penitent has revealed to his or her confessor. However, some jurisdictions extend 
the privilege to cover matters associated with such a confession, whereas others expand it to 
include any confidential counseling session. Because of the differences among various courts, 
it would be wise for paralegals to check the status of this privilege in their jurisdiction.

Protection of Expert Testimony Expert testimony is frequently indispensable in 
a lawsuit. In a medical malpractice case, for example, it would be difficult for a jury to 
determine whether a certain medical procedure was carried out properly without the use 
of expert testimony. Under Rule 26(a)(2) of the Federal Rules of Civil Procedure, parties 
are required to disclose the name of any expert who will testify at trial. Along with the 
name, information relating to the expert’s opinion, report, and qualifications also must be 
provided. This information must be disclosed without the necessity of a formal discovery 
request. If the expert witness is to be compensated for his or her testimony or for a study 
undertaken for the case, that must be revealed, as well as a list of other cases that the witness 
has served as an expert in either by deposition or at trial within the previous four years.

The Fifth Amendment Privilege against Self-Incrimination The Fifth Amend-
ment to the United States Constitution states that “No person . . . shall be compelled in a 
criminal case to be a witness against himself.” This is referred to as the Fifth Amendment 
privilege against self-incrimination. Because the privilege is specifically aimed at self-
testimony in a criminal case, it is usually not available as a privilege in a civil lawsuit if the 
only object of the suit is to seek compensatory damages. Some courts have held, however, 
that if a civil lawsuit seeks to protect the public, the privilege may be successfully invoked. 
For example, if a civil suit is brought by a private party under federal antitrust law, the 
privilege may be successfully raised. This is because the purpose of antitrust law, like the 
purpose of criminal law, is to protect the public at large. Antitrust laws protect the public 
by imposing triple damages and thus discouraging antitrust activity. Furthermore, if a gov-
ernment agency is the plaintiff in the suit, it is possible to invoke the Fifth Amendment 
privilege because such agencies are, by definition, designed to protect the public interests. 
This is also because a suit involving a government agency as the plaintiff is very similar in 
character to a criminal prosecution, which is brought by the government. Similarly, if a 
witness could demonstrate that responding to a particular discovery request could expose 
her to a potential criminal prosecution, then the privilege may be successfully invoked.

Confidentiality Agreements and Protective Orders Often, a lawsuit will involve 
matters that one party wants to keep as secret as possible. For instance, in a trade secrets 
case, the owner of the trade secret would want to protect that secret by limiting the people 
who would have access to the secret, or the circumstances under which it is to be revealed. 
Such limitations can be imposed voluntarily through a confidentiality agreement or by 
court decree through a protective order. Confidentiality agreements and protective orders 
cover a wide spectrum. Some agreements and orders completely prevent all discovery of the 
secret material. Others designate a particular place and time for revelation of the protected 
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information. Still others might indicate that only certain named parties can be present 
when the confidential matter is revealed. It is even possible for the agreement or order to 
stipulate that the information will be enclosed in sealed envelopes to be opened only at 
the judge’s direction. Documents that fall into the category of “confidential” should be 
stamped with this designation prior to their production or disclosure to the other side. 
Protective orders are permitted under Rule 26(e) of the Federal Rules of Civil Procedure. It 
is within the power of the court to cancel or alter a protective order should the need arise 
to do so. Exhibit 8–3 shows a sample protective order.

Claims of Privilege and ESI Electronically stored information presents a problem 
because of its quantity, its complexity, and the relative inexperience among attorneys 
who must deal with this new form of evidence. These three things—quantity, complex-
ity, and inexperience—may lead to the inadvertent revelation of protected or privileged 
information.18 Rules 26(b)(5)(A), 26(b)(5)(B), 26(f )(3), 34(b), and 26(f )(4) deal with this 
problem. First, Rule 26(b)(5)(A) declares that when a party decides it is not going to turn 
over evidence because it is covered by privilege, that party must inform the other party of 
the claim in writing. The written claim must indicate the evidence withheld, the privilege 
claimed, and the reasons for that privilege in enough detail that the other party can do a 
proper assessment.

According to Rule 26(b)(5)(B), as soon as a party discovers that privileged information 
has been accidentally sent to another party, the first party must inform the other party of 
its discovery. The party with the information must then return the privileged information, 
destroy it, or at least hold on to it until the court can determine whether the claim of privilege 
is genuine. The party with the now sealed evidence can present it to the court for a ruling 
as to whether it rates the claimed privilege. If that party has given the information to a third 
party, the information must be recovered. When the information has been returned to the 
first party, that party must hold on to the information until the court decides whether it is 
actually privileged.19

Rule 26(f )(3) goes a step further by encouraging the parties to discuss the format that 
will be used for the delivery of ESI. Rule 26(f )(3) also connects to Rule 34(b), covering 
requests for real evidence, which permits the ESI requester to specify the format in which 
ESI must be delivered. Should the ESI requester forgo that opportunity, the ESI retriever 
is allowed to indicate the format that will be used.20

Quick Peek and Clawback Agreements Under the new rules, two types of agree-
ments minimize the risk of the accidental disclosure of privileged information: the quick 
peek agreement and the clawback agreement. A quick peek agreement allows the ESI 
retriever to give unexamined evidence to the ESI requester for a preliminary assessment 
while still preserving all privileges associated with that evidence.21 The ESI requester can 
then indicate which parts of the evidence it wants the ESI retriever to actually make avail-
able. The ESI retriever will then look exclusively at the ESI designated by the ESI requester 
and either turn it over or make any claims of privilege it deems appropriate.22

Clawback agreements, which are authorized under Rule 26(f )(4) and which are some-
times called nonwaiver agreements, allow the parties to agree that privileges can be asserted after 
evidence has been sent to the other party if the ESI retriever discovers that it has accidentally 
included privileged information in the evidence sent to the requester. Clawback agreements 
were authorized because the complicated nature of ESI makes the inadvertent revelation of 
privileged information more likely than it ever was when most evidence was in paper form.23
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IN THE UNITED STATES DISTRICT COURT

 )
 )
Gerald Zeigler, et al., )
 ) Civil No. 10 C 2748
 ) PROTECTIVE ORDER
    Plantiffs, )
 )
    v. )
 )
CLOSTERMANN INDUSTRIES, INC.  )
et al., )
 )
 )
 )
    Defendants. )
 )
________________________________________________

PURSUANT to Rule 26(c) of the Federal Rules of Civil Procedure, and stipulation of the parties, IT IS HEREBY ORDERED 
as follows:

 1. This Protective Order (the “Order”) shall govern all documents and other products of discovery obtained by the 
Plaintiff or Defendant, all information derived therefrom and all copies, excerpts, or summaries thereof, including 
but not limited to, documents produced pursuant to Rule 33(c) or Rule 34 of the Federal Rules of Civil Procedure, 
answers to requests for admissions, answers to interrogatories, documents subpoenaed in connection with 
depositions, and deposition transcripts (referred to collectively herein as Discovery Material). Any motions, briefs, 
or other filings incorporating Discovery Material are also governed by this Order.

 2. All Discovery Material shall be treated as confidential, both during the pendency of and subsequent to the 
termination of this action. Discovery Material will be used solely for the purpose of this action and not for any 
other purpose. No Discovery Material will be disclosed to anyone except in accordance with the terms of this Order.

 3. Disclosure of Discovery Material shall be made only to attorneys of record for parties in the litigation; in-house 
counsel for the parties; persons employed by the law firms of the attorneys retained by the parties whose 
assistance is required by said attorneys in the preparation for trial of this case; expert witnesses and consultants 
who are retained by the parties in connection with this proceeding. Counsel for the party making disclosure to 
any of the aforementioned individuals shall first obtain the written agreement of any such individual to whom 
disclosure is made to be bound by the terms of this Order. This requirement may be satisfied by obtaining the 
signed acknowledgment on a copy of this Order that he or she has read the Order and understands its provisions.

 4. Counsel for the parties making disclosure of Discovery Material to a party shall first obtain written agreement 
from the party producing said Discovery Material. Written agreement shall be obtained from any such party 
to whom Discovery Material is disclosed to be bound by the terms of the Order. This requirement may be 
satisfied by obtaining a signed acknowledgment on a copy of this Order that he or she has read the Order and 
understands its provisions.

 5. Discovery Material shall be conspicuously marked by the producing party or witness “Confidential-Subject to 
Protective Order of the United States District Court.”

EXHIBIT 8–3 Sample protective order
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 6. In the event a party inadvertently produces for inspection privileged or potentially privileged documents, such 
production shall not constitute waiver of the attorney-client privilege, the work product privilege, or any other 
privilege with respect to the document or portion thereof, or with respect to any other document or testimony 
relating thereto. In the event that a document that is privileged, in whole or in part, is inadvertently produced, 
the party claiming privilege shall promptly identify each document being withheld as privileged, and the 
inspecting party shall forthwith return such document or documents.

 7. Within thirty (30) days after the termination of this action, all confidential information, and copies thereof, including 
but not limited to any notes or other recording made hereof, shall be returned to counsel for the party who initially 
produced such documents.

 8. Nothing in this Order shall prevent any party or nonparty from seeking a modification of this Order or from objecting 
to discovery which it believes to be otherwise improper.

 DATED this _____ day of _________, 20____
 SIGNED BY: U.S. MAGISTRATE

APPROVED AS TO FORM AND CONTENT BY: 
(ALL COUNSEL OF RECORD)

EXHIBIT 8–3 (continued )

Problems with Clawback Agreements The fundamental difficulty with clawback 
agreements is that they run counter to the general policy of discovery. Discovery is supposed 
to be open, liberal, efficient, economical, easy to manage, and as free from unwarranted 
protection measures as possible.24 In contrast, clawback agreements allow the parties to 
delay the discovery process, to assert a privilege after that privilege has been waived, and to 
release evidence without making a properly attentive search of that evidence. The net effect 
of a clawback agreement may, therefore, be to slow down the discovery process, to reduce its 
efficiency, to drive up the cost, to complicate the management of evidence, and to destroy a 
properly made and timely waiver. There is also a question as to whether a procedural device 
such as a clawback agreement can be used to alter elements of substantive law that permit 
the waiver of privilege.25

The future of clawback agreements depends on two things: the inclination of the 
courts to enforce such agreements and the willingness of the authorities to pass amend-
ments to the Federal Rules of Evidence. The courts are divided on the issue of clawback 
agreements. Some courts might uphold clawback agreements because such agreements are 
only invoked when the ESI retriever has accidentally waived a privilege. Other courts 
might not uphold a clawback agreement if they are convinced that the ESI retriever was 
negligent in its effort to examine the evidence before it was sent to the ESI requester. 
The effectiveness of clawback agreements also depends on whether the Federal Rules of 
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Evidence are changed. One suggested amendment involves a rule that would give the 
courts a straightforward guideline to follow in the interpretation of clawback agreements. 
The guideline would say that a privilege is waived if the ESI retriever did not follow 
reasonable precautions to stop the revelation of the data or if, once the data have been 
revealed, did not take proper steps to fix the problem.26

DUTY OF MUTUAL DISCLOSURE UNDER RULE 26
As noted previously, Rule 26 of the Federal Rules of Civil Procedure now requires that 
the parties confer early in the proceeding. More importantly, the rule provides for mutual 
disclosure. Disclosure requires that the parties exchange certain information without the 
necessity of a formal discovery request. These disclosures occur at three different times in 
the course of litigation. Early in the case, the parties are required to exchange information 
identifying potential witnesses, documentary evidence, evidence of damages, and copies of 
insurance policies. Later in the case (no later than 90 days before trial), the parties must 
exchange information about expert witnesses who will testify at trial. Shortly before trial 
(no later than 30 days before trial), the parties must exchange information about evidence 
they intend to use at trial.

The Discovery Conference
To facilitate discovery, the Federal Rules of Civil Procedure have generally required that 
the parties get together to discuss matters related to discovery as soon as possible in 
the litigation process. However, Rule 26(f ) mandates that the preconference “meet and 
confer” session be conducted no later than 21 days before a scheduling conference is held 
or a scheduling order is due under Rule 16(b). When discovery was limited to depositions, 
interrogatories, and requests for paper documents, some trial attorneys, many of whom 
seem to work best under pressure, postponed any preparatory work for the meet and 
confer session until the very last minute. Such 11th hour preparation steps are no longer 
advisable. Attorneys who wait for the meet and confer session to prepare for the discovery 
negotiations probably will find themselves bewildered by the complexities of their own 
client’s computer system, to say nothing of the computer system of the opposing party. 
This is true because, as noted earlier, the rules now require that the discovery plan include 
a discussion of ESI, including the format used for the delivery of ESI and the negotiation 
of clawback agreements. Rule 26(f ) states that a discovery plan should include:

 1. any changes made in timing, form, or requirements for mutual disclosures;

 2. subjects on which discovery is needed, a completion date for discovery, whether dis-
covery should be conducted in phases, and whether discovery should be limited or 
focused upon particular issues;

 3. those concerns that might involve the revelation or the discovery of electronically 
stored information (ESI), including its format for production;

 4. those matters that might involve allegations of privilege or protection of information as 
material prepared for trial, including agreements allowing the assertion of such demands 
after the evidence has been delivered (AKA clawback or nonwaiver agreements), and 
whether the court will be asked to add the agreement to an order;

disclosure
The process of revealing 
some information that was 
previously unknown or difficult 
to comprehend.
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 5. what changes should be made in normal limitations on discovery; and

 6. any orders that should be entered by the court.

Within 14 days of the Rule 26 conference, the parties are to file a written report outlining 
their plan.

The Pretrial Conference under Rule 16 Rule 16 of the Federal Rules of Civil Procedure 
allows the court to direct the parties to come to the court to consider various pretrial mat-
ters, including the discovery process. Such a meeting is called a pretrial conference. Often 
such a conference takes place after the court has received a discovery plan from the parties. 
Under Rule 26(f ), the court may also be permitted to waive the written report required 
under Rule 26, provided the parties agree to file an oral report at the conference held under 
Rule 16. The court reviews the plan and discusses the matter with the attorneys, and then 
issues orders concerning any aspect of discovery or disclosure, including scheduling time 
limits in which to complete discovery.

Mutual Disclosures
Initial Disclosures Under Rule 26(a)(1), without waiting for a discovery request, the parties 
should exchange the following information within 10 days of their meet and confer session:

 A. name and, if known, address and telephone number of anyone likely to have discoverable 

information relevant to the disputed facts in the case, identifying the nature of that information;

 B. a copy of, or a description by category and location of, all documents, data compilations, 

electronically stored information (ESI), and tangible things in the possession, custody, or 

control of the party;

 C. a computation of damages claimed by the disclosing party, making available for copying 

or inspection any supporting documentation or other evidentiary material; and

 D. any insurance agreement that may satisfy part or all of any judgment in the case must be 

available for copying and inspection.

As noted previously, the central change in Rule 26(a)(1)(A)-(D) is the addition of electroni-
cally stored information (ESI) to the list of mutual disclosures.

Excluded Categories Rule 26(a)(1)(E) excludes certain types of proceedings from these 
initial discovery disclosure requirements. These exclusions include the following:

 1. any action for review on an administrative record;

 2. a petition for habeas corpus or other proceeding to challenge a criminal conviction or 
sentence;

 3. an action brought without counsel by a person in custody of the United States, a state, 
or a state subdivision;

 4. an action to enforce or quash an administrative summons or subpoena;

 5. an action by the United States to recover benefit payments;

 6. an action by the United States to collect on a student loan guaranteed by the 
United States;

 7. a proceeding ancillary to proceedings in other courts; and

 8. an action to enforce an arbitration award.

pretrial conference
A conference that is designed to 
make the process of conducting 
a lawsuit as efficient, simple, 
economical, and fair as possible. 
The process may involve a 
simplification of the pleadings, 
a limitation on the witnesses 
to be called at trial, a narrowing 
of the issues to be considered 
at trial, a simplification of the 
discovery process, and so on.
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These proceedings have been explicitly excluded from the initial discovery disclosure 
requirements outlined in Rule 26, primarily because in many, perhaps most, situations 
these proceedings involve a minimum amount of discovery.

Disclosure of Expert Testimony Before trial, the parties must disclose to one another 
the identity of any person who may be called to testify at trial as an expert witness. This dis-
closure should be made at least 90 days before the trial date, unless the evidence is intended 
solely to contradict or rebut evidence of another expert. In such a situation, the disclosure 
should be made within 30 days after the disclosure made by the other party. Along with the 
identity of the expert, a copy of a written report prepared and signed by the witness should 
be supplied. This report should contain the following information:

 1. statement of all opinions to be expressed;

 2. basis for all opinions;

 3. data or other information considered by the witness in forming opinions;

 4. any exhibits to be used as a summary of or support for opinions;

 5. qualifications of the witness, including a list of all publications authored by the witness 
within the preceding 10 years;

 6. compensation to be paid for study and testimony; and

 7. a list of any other cases in which the witness has testified as an expert at trial or by 
deposition within the preceding four years.

Pretrial Disclosures Unless otherwise ordered by the court, various evidentiary matters 
must be disclosed at least 30 days before trial. These matters include the following:

 1. name and, if not previously provided, address and telephone number of each witness, 
stating whether the party actually expects to call the person as a witness or whether 
the witness will be called only if needed;

 2. designation of those witnesses whose testimony is expected to be presented by 
means of a deposition and a transcript of the pertinent portions of the deposition 
testimony; and

 3. an identification of each document or other exhibit, separately identifying those which 
the party expects to offer and those which the party may offer if the need arises.

Any objection to the admissibility of deposition testimony or admissibility of docu-
ments or other exhibits must be made within 14 days of service of the pretrial disclosures 
by the other party. Any objections not made may be deemed waived.

Duty to Supplement
All disclosures are required to be supplemented if the disclosing party later acquires infor-
mation under the following circumstances:

 1. if the party learns that in some material respect the information disclosed is incom-
plete or incorrect, and

 2. if the additional or corrective information has not otherwise been made known to the 
other parties during the discovery process or in writing.



 C H A P T E R  8 :  O V E R V I E W  O F  T H E  D I S CO V E R Y  P R O C E S S      239

THE COMPUTERIZED LAW FIRM
Invisible ESI

SCENARIO
Your supervising attorney has called you into her office 
to discuss the Clostermann case. She informs you that, 
in addition to calling several officers and employees for 
Aerosystems, Inc., in for depositions, she also intends to 
serve them with interrogatories and requests for produc-
tion of documents. Her preliminary investigation indicates 
that there will be hundreds of thousands of documents hid-
den within the ESI of Aerosystems’ computer system. She is 
concerned about keeping all of the information organized 
and accessible. She tells you about a recurring nightmare 
that she has had about losing a key case because she could 
not find the relevant ESI because it had been deleted from 
the opposing party’s computer system. While she does not 
suspect the opposing attorney’s motives, she is concerned 
that he will be so unfamiliar with the computer operating 
system of his own client that he will declare some key ESI 
as inaccessible when it is, in fact, hidden somewhere on 
the computer system. She is certain that she will ultimately 
recover the ESI, but she is concerned about the delay that 
such a search will cause.

PROBLEM
In a complex litigation matter where there is substantial 
discovery of voluminous ESI how do you make certain that 
the opposing attorney does not overlook some key ESI 
because he or she believes that it is inaccessible because it 
has been deleted, was never saved, or was simply printed 
without being saved by the computer operator?

SOLUTION
All businesses, government offices, institutions, and law 
firms use computers today. Most employees, however, 
are not aware of the detailed ins and outs of the world of 
computer technology. This is why most companies, insti-
tutions, and law firms have information technology (IT) 
departments to handle the complexities of today’s com-
puter systems. In a lawsuit such as the Clostermann case 
in which there will be numerous requests for ESI, it is often 
a good idea to get a fast education from the members of 
your own IT department. One thing that the members 
of the IT department will know about is the existence of 
invisible ESI. Here are a few of the types of invisible ESI that 
your IT department may be able to help you find.

Deleted ESI Most computer operators do not realize that 
deleted ESI is not as inaccessible as the term “deleted” 
would lead them to believe. In fact, material that has 
been deleted has merely been rendered invisible. 
The ESI, however, is still located on the hard drive of 
the computer system and can be retrieved by a good 
IT expert. The problem is that when a document 
request asks for all ESI of a certain type, say all e-mail 
correspondence, the opposing attorney may label 
such ESI inaccessible and, therefore, not discoverable 
because the writers of those e-mail letters cannot 
themselves retrieve the deleted correspondence.27

Unsaved ESI When personal computers first became 
popular, operators were responsible for saving their 
own documents. If they did not do so, the data would 
be lost if the computer was shut down, especially 
when the shutdown was unexpected, as might happen 
during a power failure. Today’s computers do not have 
this drawback. Nevertheless, many computer operators 
do not realize this and, therefore, continue to hit the 
save key every minute or so. This is not a bad habit to 
have; however, it leads many people to believe that 
material that has not been deliberately saved by the 
operator is lost forever. This is not the case. Everything 
created on the computer is saved automatically, 
whether the operator deliberately saves it or not, and 
can be resurrected by a well-trained IT professional.28

Printed ESI When a computer operator orders some ESI to 
be printed, the computer will transfer that ESI to an 
area known as the spool file from which it is printed. 
After the printing is completed, however, the ESI stays 
within the spool file. An attorney unfamiliar with this 
operation will label such ESI inaccessible and, thus, 
undiscoverable when, in fact, the ESI could be retrieved 
by an IT expert with the appropriate know-how.29

Knowing that ESI, which has been deleted, not saved, or 
merely printed, may still be accessible can save an enormous 
amount of time and expense during the discovery process. 
Ultimately, it also may mean the margin between victory 
and defeat. If your firm does not have an in-house IT depart-
ment to help educate you and your supervising attorney, you 
might try to locate one of the many litigation support firms 
that are becoming more and more knowledgeable about the 
details of ESI and its role in the modern lawsuit.
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COOPERATING WITH DISCOVERY
It is to everyone’s benefit for the discovery process to run as smoothly as possible. For this reason, 
most parties cooperate freely with discovery requests. However, there are times when parties 
refuse to cooperate. The rules of civil procedure provide methods for compelling discovery and 
sanctions for those who refuse to cooperate.

Voluntary Cooperation
Most of the time, attorneys involved in litigation will find that the other attorney and the 
other party cooperate with the discovery process. Parties cooperate generally for several 
reasons, all of which are based on enlightened self-interest. First, under the principle of 
reciprocity, each side knows that any attempt to disrupt the discovery process may result in 

FINDING IT ON THE INTERNET

The Federal Rules of Civil Procedure have recently been extensively revised. Most of the 
amendments were added in an attempt to deal with the problems created by the prolif-
eration of electronically stored information, especially as that ESI relates to discovery. The 
Internet can be a great source of information about those rule changes. For example, The 
Yale Law Journal publishes an Internet companion called The Pocket Part, which can be 
accessed at <http://www.thepocketpart.org>. A recent issue of The Pocket Part included 
a lengthy article on the changes in the Federal Rules prompted by the growth of ESI.

Another good Internet source that can be used to keep up to date on recent develop-
ments in e-discovery, ESI, and the amendments to the Federal Rules that were written to deal 
with those developments is the Northwestern Journal of Technology and Intellectual Property. 
Published by the Northwestern University School of Law, it can be accessed at <http://www
.law.northwestern.edu/>. An article published just before the new amendments went into 
effect provides a detailed examination of the effects of those amendments.

The American Bar Association has had an effective, long-term presence on the 
Internet. The ABA regularly publishes a cyberspace newsletter called Law Practice Today, 
which highlights current issues of interest to practicing attorneys. Recently, Law Practice 
Today ran a lengthy article about the effects that the new amendments to the Federal 
Rules would have on the nature of the attorney-client privilege. Law Practice Today can be 
accessed at <http://www.abanet.org>.

The Web site of the Administrative Office of the United States Courts can be accessed 
at <http://www.uscourts.gov>. The Web site contains a number of interesting features, 
including the most recent news releases from the federal courts and articles from The Third 
Branch, the court’s newsletter.

 a. Access the press releases and find one that involves the new amendments to the 
Federal Rules of Civil Procedure. Write a report on the essence of that news release.

 b. Access The Third Branch and find an article that involves the new amendments to the 
Federal Rules of Civil Procedure. Write a report that reflects the issues discussed in 
that article.

http://www.thepocketpart.org
http://www.law.northwestern.edu/
http://www.law.northwestern.edu/
http://www.abanet.org
http://www.uscourts.gov
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a similar attempt by the other side. Second, each side knows that the court disapproves of 
any attempt to interfere with discovery. Finally, the rules of civil procedure provide severe 
sanctions for those parties who refuse to obey discovery orders made by the court. For 
these reasons, if one side resists the discovery process or any part of that process, the other 
side should make inquiries about the reason for such resistance. Often such problems can 
be resolved informally. For example, a party may resist sitting for a deposition because it 
is scheduled at an inconvenient time or place. A minor problem like this can be solved 
by explaining the importance of the discovery process to the party and rescheduling the 
deposition for a more acceptable time and place.

Involuntary Cooperation
Despite the inclination toward cooperation, there are times when parties may feel that they 
have legitimate reasons for resisting discovery. In such cases, the parties must turn to the 
court for a resolution of the differences.

Orders to Compel Discovery If one of the parties in the litigation refuses to comply 
with a discovery request, the other party must move to force compliance. Under Rule 37 
of the Federal Rules of Civil Procedure, the party seeking cooperation must file a motion 
with the court asking the judge to compel discovery. The judge will then decide whether 
to grant the motion. It is possible for the noncomplying party to have a legally sufficient 
reason for denying the discovery request. For example, in this chapter’s Clostermann case, 
Clostermann Industries, Inc. might argue that a request for a list of all customers that have 
had problems with their electronic control units falls outside the scope of discovery; that 
is, the list is not relevant to the claims or defenses of a party, and such a list could not lead 
to admissible evidence. If the objection is valid, the judge will deny the motion to compel 
discovery. If the objection is not valid, however, the judge will grant the motion and issue 
an order compelling cooperation with the discovery process. In the case of Clostermann’s 
objection, the judge would likely see the objection as invalid and would, therefore, grant 
the motion to compel Clostermann’s cooperation. Any motion to compel discovery, disclo-
sure, or amend a previous response must be accompanied by a certification by the moving 
party that he has in good faith conferred or attempted to confer with the other party in an 
attempt to resolve the matter without court action.

Rule 37 ESI Amendment A recent amendment has been added to Rule 37 to protect 
parties who lose ESI because of routine computer operations. The amendment, which is 
often referred to as the “safe harbor” amendment, states that the court cannot enact sanc-
tions against a party if that party cannot produce ESI because that ESI has been eliminated 
due to standard computer procedures.30 For example, if, prior to the threat of litigation, a 
company’s computer system had been programmed to automatically delete e-mail records 
after a certain time period, the party cannot be sanctioned for the loss of those e-mail 
records. On the other hand, the party must make a genuine attempt to retrieve the ESI, 
even if it has been deleted because, as we have seen, computers have a way of preserving 
data that appears to be erased. Moreover, a litigant cannot take advantage of a standard 
computer procedure that it knows will delete certain information if the computer is not 
reprogrammed. This is why, at the first sign of a pending lawsuit, your supervising attorney 
will advise a client to initiate an immediate litigation hold on all ESI.31 It is crucial for a 
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litigant to understand that the safe harbor provision will protect that litigant against sanc-
tions but will not eliminate any extra work or extra expenses that might be needed to secure 
the evidence that was lost when the ESI was deleted. Thus, if ESI is deleted due to standard 
computer procedures, a litigant may still have to pay for any additional depositions that 
might be needed to uncover the actual content of that ESI.

Sanctions against Noncomplying Parties If, after an order compelling cooperation 
is issued, a party still refuses to comply, the court can levy certain sanctions against the 
noncomplying party. Under Rule 37 of the Federal Rules of Civil Procedure, the sanctions 
include, but are not limited to, a dismissal of the action; the granting of a default judg-
ment; the granting of reasonable expenses, including attorney fees, caused by the failure 
to cooperate; and a contempt-of-court ruling against the noncomplying party. Sanctions 
are permitted against either the attorney or the client, or both. This possibility should be 
considered when drafting a discovery plan. Discovery is an effective and necessary litigation 
tool. Abuse of discovery results in a protracted and complicated lawsuit.

Summary

• Discovery is the legal process by which the parties to a lawsuit search for facts relevant 
to a particular case. The primary objective of discovery is to prevent one of the par-
ties from winning the lawsuit by surprise or trickery. An attorney has five methods 
of discovery from which to choose: the deposition, interrogatories, a request for the 
production of documents, a request for physical or mental examinations, and a request 
for admission. An attorney must take into consideration the expense involved and the 
time available in choosing from among these five methods. Ethical considerations also 
play a part in conducting discovery. Attorneys must be aware of the new amendments 
to the Federal Rules of Civil Procedure that deal with the effective handling of elec-
tronically stored information (ESI) during discovery.

• The information sought during discovery must be relevant to the subject matter of 
the case and, at the very least, reasonably calculated to lead to evidence that can be 
introduced at trial. There are several limits to the discovery process, including the 
attorney-client privilege, the work product privilege, the common interest privilege, 
the medical privilege, the confessor-penitent privilege, limited access to expert tes-
timony, the Fifth Amendment privilege against self-incrimination, confidentiality 
agreements, and protective orders. The new rules also allow the parties to protect 
themselves from the inadvertent disclosure of privileged information that may occur 
because of the vast quantity of ESI. Two forms of protection are the quick peek agree-
ment and the clawback agreement.

• Rule 26 of the Federal Rules of Civil Procedure requires parties to mutually disclose 
certain relevant information without the necessity of a formal discovery request. This 
information includes names, addresses, and telephone numbers of persons who have 
relevant information about disputed facts; a description and location of documents 
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and electronically stored information (ESI); a list of all damages; and a copy of any 
insurance policies covering the claim. Before trial, parties must also disclose names, 
qualifications, opinions, and compensation of expert witnesses who will testify in the 
case. Additionally, before trial, each side must disclose the identity of persons who 
will or may be called as witnesses or whose depositions may be used, and a list of all 
exhibits to be introduced at trial. Furthermore, prior to conducting any discovery, the 
parties must meet and prepare a discovery plan, which includes the handling of ESI.

• Most of the time, attorneys involved in litigation cooperate with one another during 
discovery. Those who do not may be compelled by the court to cooperate. The new rules 
limit sanctions against parties who fail to produce ESI during discovery when the loss of 
that ESI is unavoidable due to the standard operation of that party’s computer system.

Key Terms

active data
attorney-client privilege
backup data
clawback agreement
common interest privilege
computer
confessor-penitent privilege
confidentiality agreement
deposition
digital discovery
disclosure
discovery
e-discovery
electronic discovery

electronically stored 
 information (ESI)
ESI requester
ESI retriever
extant data
inactive data
interrogatories
litigation hold
litigation response team
medical privilege
metadata
paper data
pretrial conference

privilege against 
 self-incrimination
protective order
quick peek agreement
request for a physical or 
 mental examination
request for admission
request for the production 
 of documents and entry 
 upon land for inspection
video conference
Web conference
work product privilege

Review Questions

 1. What is discovery?

 2. List the five major methods of discovery.

 3. What factors must be considered when choosing among discovery methods?

 4. Name five unethical practices involved in the discovery process.

 5. Explain what types of evidence can be legally obtained during the discovery process.

 6. What are the differences among the attorney-client privilege, the work product 
privilege, the common interest privilege, and the Fifth Amendment privilege against 
self-incrimination?
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 7. Explain the purpose of confidentiality agreements and protective orders.

 8. What is the purpose of quick peek and clawback agreements?

 9. What types of disclosures must be made by the parties under Rule 26 of the 
Federal Rules?

 10. Describe the contents of a discovery plan as required under Rule 26 of the 
Federal Rules.

 11. Why is voluntary cooperation necessary for the discovery process?

 12. What consequences can result from a refusal to cooperate with an order compelling 
discovery?

Chapter Exercises

Where necessary, check with your instructor prior to starting any of these exercises.

 1. Obtain a copy of the pertinent Federal Rules and a copy of the rules of your state gov-
erning discovery. Compare the two sets of rules and note any important differences.

 2. Research your state’s rules on the attorney-client privilege. Prepare a summary of those 
rules. Do the same for the rules governing the work product privilege and the com-
mon interest privilege.

 3. Find a set of form books in your law library that provides sample forms for use in the courts 
of your state. Review the forms for a confidentiality agreement and a protective order. List 
and explain the different options that are available for drafting these documents.

 4. Check the local rules of court for the federal district court in your area. Does Rule 26 
apply?

 5. Analyze the following situation and, using your understanding of the discovery 
rules as explained in this chapter, determine which of the following items in the 
Clostermann case would qualify as initial disclosures and which, under Rule 26 of 
the Federal Rules, would have to be provided to the Zeiglers without waiting for a 
discovery request:

 a. a copy of a list of all of the components manufactured by Clostermann and delivered 
to Aerosystems over the last 12 months;

 b. a set of notes written by your supervising attorney during the initial interview with 
Dr. Clostermann;

 c. a memo detailing the problems that other companies have had with some of the 
component parts produced by Clostermann Industries, Inc.;

 d. the names, addresses, and phone numbers of the officers of Clostermann Industries, 
Inc.; and

 e. a video of a practice session during which Dr. Clostermann was questioned by an 
attorney in your law firm.

In each situation, explain why the item in question should or should not be classified 
as an initial disclosure.
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Review the details of the Clostermann case. Draft a letter to Dr. Clostermann in which you 
explain the different types of privileges that may be available to limit Aerosystems’ discovery 
process as it relates to his case. Explain to Dr. Clostermann why each privilege would or 
would not be applicable in his case.

THE BENNETT CASE
Assignment 8: Discovery Plan
Now that all the pleadings in the Bennett case have been filed, your supervising attorney 
will be meeting with the attorney for the defendants pursuant to Rule 26 of the Federal 
Rules to develop a mutual discovery plan. The Federal Rules require the parties to identify 
the subjects on which discovery is needed. You have been asked to review the file and make 
a list of specific subjects or topics on which discovery is needed. You have also been asked 
to identify which discovery methods (i.e., deposition, interrogatories, etc.) should be used to 
obtain the needed information.
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COMMENTARY—THE BRADSHAW CASE
Your supervising attorney has asked you to come into the conference room at your 
law firm to review the facts in a medical malpractice case the firm will be handling. 
The client is a young man named Leo Bradshaw. Mr. Bradshaw was injured during 
what should have been a routine diagnostic X-ray procedure at Georgetown Medical 
Center (GMC). As a part of this diagnostic procedure, Dr. Laura Cross, one of the 
defendants in the case, was supposed to inject Mr. Bradshaw with a contrast medium. 
A contrast medium is a dye injected into a patient to help the radiologist visualize 
the patient’s internal organs. Apparently, Mr. Bradshaw had an allergic reaction to the 
contrast medium and almost expired in the radiology department. At this point in 
the discovery process, a deposition has been planned for today. The person answer-
ing questions during the deposition will be Edwin DeVane, a radiologic technologist 
at GMC. DeVane is not a party to the action. Instead, he is a witness who was work-
ing in the radiologic department at the time of the incident in question. DeVane is 
expected to testify about certain irregularities in Dr. Cross’s procedures on the day of 
Mr. Bradshaw’s test. Your supervising attorney asks you to organize the litigation file, 
summarize all previous discovery, and draft a deposition outline. The assignment is the 
beginning of your participation in taking an oral deposition.

OBJECTIVES

Chapter 8 introduced you to the discovery process. The deposition is an important 
discovery tool. After reading Chapter 9, you should be able to:

• define deposition.
• contrast the advantages and disadvantages of the oral deposition.
• outline four trends in e-discovery.
• explain the notice of intent to take an oral deposition.
• identify the responsibilities of the paralegal in preparing for an oral deposition.
• relate the duties a paralegal might perform during an oral deposition.
• discuss the paralegal’s role in making transcript arrangements.
• explain the different types of deposition summaries.
• determine the advantages and disadvantages of taking a deposition upon written 

questions.

THE DEPOSITION
A deposition is an out-of-court question-and-answer session under oath, conducted in 
advance of a lawsuit as a part of the discovery process. It is one of the most important and 
widely used pretrial discovery tools. As explained in Chapter 8, the use of de positions in 
federal court is regulated by Rules 27 through 32 of the Federal Rules of Civil Procedure. 
Under Rule 26(d), depositions may not be taken before the meet and confer session authorized 
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under Rule 26(f ). The purpose of the deposition is to uncover and explore all facts known 
by a party to the lawsuit or by a nonparty witness involved in the lawsuit. A party or 
nonparty witness who is questioned during a deposition is called a deponent. As noted in 
Chapter 8, under Rule 26 of the Federal Rules, the scope of testimony during discovery is 
much broader than the scope of testimony during trial. During the taking of a deposition, 
an attorney is allowed to ask questions that could not be asked at trial because these questions 
seek evidence that is not admissible.

Moreover, according to Rule 26, during a deposition the attorney may ask the depo-
nent not only any questions involving admissible evidence, but also any questions that 
could reasonably lead to the discovery of admissible evidence. The three types of deposi-
tions are the oral deposition, the deposition upon written questions, and the telephone 
deposition.

THE NATURE OF THE ORAL DEPOSITION
An oral deposition involves the actual presence of the deponent who responds aloud 
to the questions asked by an attorney. An oral deposition may be held in the attorney’s 
office, at the courthouse, or at some other convenient location. Rule 30 of the Federal 
Rules of Civil Procedure regulates the use of oral depositions. Rule 30(d)(2) states that 
one deposition can take no more than a single day and a maximum of seven hours. The 
rule was written based on the assumption that the most cost-effective and time-efficient 
depositions are conducted at a single sitting—allowing, of course, for sensible, convenient 
breaks. The rule also permits the parties to make other arrangements on their own if, for 
whatever reason, that becomes preferable. Moreover, the rule also recognizes that certain 
unexpected situations, such as emergency health problems or sudden power failures, might 
interrupt a deposition, thus requiring that it be continued on another day. Nothing in the 
rule prevents the court from shortening the depositions of a particular case or for certain 
witnesses if it feels such measures are warranted. The court can also make changes in the 
single-day requirement if such a change is appropriate in a given case.

Your supervising attorney may be involved in an oral deposition in one of two ways. 
First, he may ask questions of the opposing party or a nonparty witness. In this situation, 
your supervising attorney is said to be taking the deposition. If, in contrast, your attorney’s 
client is being questioned, then your supervising attorney will be present at the deposition 
to protect the best interests of that client. In this role, your supervising attorney is said to 
be defending the deposition.

Another individual who is sometimes present at a deposition is the court reporter or 
certified shorthand reporter. The court reporter will place the deponent under oath, will take 
a word-for-word account of the proceeding and, if required, will produce a written copy of 
the deposition. This written copy of the deposition is known as the transcript.

Under Rule 30(b)(2) the party taking a deposition may specify the means by which 
the deposition will be taken. The options available for taking a deposition include audio 
recording, video recording, and stenographic recording. The party taking the deposition 
pays for the recording, regardless of the means used. Rule 30(b)(3) permits any party, with-
out giving prior notice, to designate another method of recording the deponent’s testimony 
in addition to the method specified by the party taking the deposition. The additional 

deponent
An individual who responds to 
questions during a deposition.

oral deposition
A deposition that involves 
the actual presence of the 
deponent who responds aloud 
to the questions asked by an 
attorney.

court reporter
An individual who records 
word for word the testimony of 
sworn witnesses in court or at 
depositions and who may be 
required to compose a written 
transcript of that testimony.

transcript
A typed or word-processed 
copy of the testimony of a 
witness produced by a court 
reporter following the oral 
testimony of the witness at trial 
or at a deposition; an official 
record of the proceedings of 
a court.
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recording is made at the expense of the party arranging for that additional method. Under 
Rule 26(c)(5), a deposition may be taken with only those people present that the court has 
named. To obtain such an order, the party or the person sitting for the deposition must file 
a motion with the court seeking the exclusion of the person in question and stating that the 
movant attempted to resolve the exclusion issue before seeking the court’s intervention.

Advantages of the Oral Deposition
One major advantage of the oral deposition is that it gives the attorney taking the deposi-
tion the opportunity to see how well a witness or the opposing party will perform on the 
witness stand. This insight may help the attorney determine how best to handle the party 
or witness should he actually testify at trial. For example, should the depo nent appear 
unsure about certain aspects of his testimony, the attorney could be prepared to convince 
the jury at trial that the witness should be considered unreliable. In contrast, an attorney 
defending a deposition can see how well the client reacts to questions under pressure. This 
knowledge will enable the attorney to help the client improve his performance when that 
client must testify in court.

For example, in the Bradshaw case, discussed in this chapter’s Commentary, your 
supervising attorney may elect to take the deposition of Dr. Cross. In her initial de position, 
the doctor may try to explain some of her actions by saying that she did not feel well at 
the time of Mr. Bradshaw’s examination. If Dr. Cross changes her testimony at trial, your 
attorney can use these alterations to demonstrate to the jury that Dr. Cross’s testimony is 
unreliable. Moreover, when the deponent is a party, a statement that he or she makes during 
the deposition can be taken as an admission if the statement contradicts what the deponent 
says during the trial. Also under Rule 801(d)(1)(A) of the Federal Rules of Evidence, prior 
statements made by a nonparty during a deposition can also be used to show the truth of 
the prior statement if that prior statement contradicts what the witness says at trial and as 
long as the witness can be cross-examined.

Another advantage of a deposition is that it can be used to preserve the testimony of 
a witness who might be unavailable to testify at trial. In fact, historically, the preservation 
of evidence for trial was the primary motivation for permitting depositions to be used 
in the first place. However, today, under Rule 32(a)(3), in order to use a deposition at 
trial, the court must be convinced that the witness is dead, ill, infirm, aged, imprisoned, 
out of the country, more than 100 miles away from the court, or has been unresponsive 
to a subpoena. As is often the case, there is an escape provision that permits the court to 
accept a deposition if an unusual situation makes the appearance of the witness at trial 
undesirable.

Disadvantages of the Oral Deposition
One primary disadvantage of the oral deposition is that it is inconvenient. Frequently the 
deposition must be taken at times and places that disrupt the regular office routine. Oral 
depositions are also expensive and time consuming. An oral deposition allows the defending 
attorney to gain insight into the other attorney’s case and strategy. The oral deposition also 
allows deponents to rehearse their testimony before the trial. Such rehearsals often destroy 
the element of spontaneity.
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E-DISCOVERY AND ORAL DEPOSITIONS
The cybernetic age has contributed an enormous amount to the procedure of taking depo-
sitions. A wide variety of electronic recording devices and procedures are now available to 
attorneys that were not available to their counterparts in days gone by. Perhaps the most 
widely used electronic recording devices today are the digital camcorder and the digital cell 
phone recorder. In addition, telephone depositions and Internet depositions are becoming 
more common.

Digital Depositions
Attorneys are becoming more comfortable with the opportunities offered by electronic 
recording and communication devices. For instance, an attorney can now purchase pre-
packaged DVDs that show deponents how to be effective witnesses. The prepackaged 
DVDs can help deponents prepare for their own depositions by giving them tips and 
explaining how to act during a deposition. Attorneys defending depositions can use digital 
camcorders, cell phones, or PDAs to record their own clients during deposition rehearsals. 
The clients can play back their testimony and make adjustments during the actual deposi-
tion or during their testimony at trial.

Attorneys taking depositions can also use digital camcorders, cell phones, and PDAs 
as a part of their tactical package before trial. Certainly, it is advisable to use a digital 
camcorder, a cell phone, or a PDA to preserve the testimony of a vital witness if that 
witness might be absent at the time of trial because of severe illness, impending death, or 
the possibility of an extensive absence from the jurisdiction, as might occur, for example, 
in time of war when the deponent is a member of the armed forces or the national 
news media. Although a copy of the deposition can be reread into the record at trial, 
the recording of the deponent often has a more dramatic effect, provided the recording 
process is handled effectively.

Telephone and Cell Phone Depositions
The telephone or cell phone deposition is an out-of-court question-and-answer period 
under oath conducted over a regular telephone using a land line or over a cell phone. 
During this type of deposition, the deponent and the questioning attorney may be at 
two locations. The court reporter who records the deposition is permitted to be with 
either the deponent being questioned or with the questioning attorney. Rule 30 of the 
Federal Rules permits the use of such depositions. The Rule 30 provision for telephone 
depositions also permits “other remote electronic means.” Rule 30 also indicates that 
a telephone or other remote electronic means, which would, of course, include a cell 
phone or a PDA equipped with a built-in cell phone, is considered to have been taken 
in the district and at the place where the deponent is located and is actually answering 
the questions.

The telephone or cell phone deposition is very popular because it saves time and 
money by reducing or eliminating the travel involved in a traditional deposition, which 
requires the physical presence of all the participants in the same location. The downside of 
a telephone or cell phone deposition is that it can be difficult to evaluate the appearance 
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and the demeanor of the deponent because of electronic distortion that often occurs during 
such communication sessions. Moreover, there is also the possibility of electronic difficulties 
or of unauthorized listeners hacking into the transmission during the deposition. Even so, 
the technique can be useful when the deponent lives outside the jurisdiction, is a minor 
witness, or will be asked only a few questions.

Internet Depositions
One of the newest e-discovery tools is the use of the Internet for electronic depositions. 
Rule 30(b)(7) of the Federal Rules of Civil Procedure permits the use of any remote elec-
tronic means for a deposition, and many attorneys are now using the Internet to conduct 
live, real-time depositions. In fact, the practice has become so popular that specialty firms 
that concentrate on handling such depositions are being established across the nation. 
A central advantage to such depositions is that they can be accessed anywhere, provided 
that an individual has an Internet connection, something that is easy to come by in the 
wireless age.

Internet depositions can be supplemented by an e-transcript that is synchronized with 
the video imagery. The e-deposition can also be augmented by a chatroom, permitting 
those who are watching the deposition to “talk” in private to the attorney asking the ques-
tions. Moreover, the messages can be saved for later access. When the e-deposition has been 
completed, the e-transcript remains online and available to everyone involved in the case. 
Internet depositions, like cell phone depositions, are vulnerable to unauthorized listeners 
who might hack into the transmission of the session.

Still, Internet depositions can be cost-effective, especially if the e-deponent is located 
at a great distance or if it is necessary to depose several different experts because of the 
technical, scientific, or medical complexities of the case. There are, of course, additional 
disadvantages to the e-deposition. For instance, as is true of the cell phone deposition, 
some of the subtle details of the deponent’s demeanor can be lost due to the distortion 
caused by the quality of the electronic transmission.

THE PARALEGAL’S ROLE BEFORE 
THE ORAL DEPOSITION

You may be asked to assist the attorney in preparation of the deposition. Because you will 
be handling the procedural details of the deposition process, the attorney will be free to 
concentrate on developing the substantive legal issues to be explored during the deposi-
tion. In the preparation for a deposition, you may be asked to handle both the notice and 
subpoena requirements. You may also be asked to prepare questions.

Notice Requirement
Professional courtesy dictates that the attorney taking the deposition should contact the 
defending attorney to schedule mutually acceptable dates and times for taking the deposi-
tions of the defending attorney’s clients. Sometimes, securing a mutually acceptable date is 
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a difficult process. Because of their different strategic concerns in planning their cases, the 
two attorneys may have conflicting preferences as to which attorney should take deposi-
tions first. Such conflicting strategic concerns are usually resolved by the attorneys them-
selves through friendly compromise. It is also possible that the party or witness will resist 
the prospect of having to sit for a deposition, either because he is apprehensive about the 
process itself or because he sees the deposition as providing assistance to the opposition. It 
is even possible for the potential deponent to feel that the deposition is an inconvenient 
and unnecessary burden that infringes on his work or leisure time. In such cases, it is the 
job of the defending attorney to allay the apprehensions of the client. Nevertheless, the 
attorney taking the deposition should make every effort to be flexible in scheduling a date 
and a time that is convenient for the party or witness.

The Federal Rules and the rules of most other jurisdictions require that formal notice 
of a deposition be given to the deponent and to each party. The length of time between 
the date that notice is required and the date of the deposition will be determined by the 
jurisdiction in which the case is being heard. Rule 32(a)(3) of the Federal Rules of Civil 
Procedure prohibits the use of a deposition in a court proceeding against a party who 
received less than 11 days notice of the deposition, and who at the time of the deposition 
had a motion pending for a protective order requesting that the deposition either not be 
held or be held at a different time or place. Once an agreement on the deposition date has 
been reached, you may be asked to arrange for preparation and service of a notice of intent 
to take oral deposition (see Exhibit 9–1).

This notice sets out the date, the time, the name and address of the person whose 
deposition is to be taken, and the means by which the testimony is to be recorded. Under 
Rule 30(b)(2) of the Federal Rules, the means of recording can include any of the elec-
tronic techniques previously mentioned. Thus, the notice must indicate if the de position 
is to be videotaped or recorded electronically during an e-deposition. Rule 30(b)(2) also 
makes it clear that the party taking the e-deposition is responsible for bearing the cost of 
any e-discovery technique used.

Documents may also be obtained from a party to the litigation by serving a request 
for that party to bring those documents to the deposition. Rule 30(b)(5) of the Federal 
Rules of Civil Procedure allows for this process. However, the procedures of Rule 34, on 
production of documents, must also be followed whenever this is done. Thus, the specific 
documents or the categories of documents to be produced must be included in the deposi-
tion notice of attachment.

For example, in this chapter’s Bradshaw case, your supervising attorney will want to 
see Mr. Bradshaw’s medical chart, his admission record, the pharmacy’s record, any report 
filed by personnel in the radiology department, and all incident reports filed by hospital 
personnel. In preparing a notice of deposition for Dr. Cross, you might ask her to produce 
all documents related to the case to which she has access.

A request for records and documents at the time of a deposition is not, however, always 
the best way to handle discovery. If an attorney must wait to see the requested documents 
until the deposition, he may have to spend precious time reviewing the documents as the 
deposition proceeds. Moreover, subsequent examination of the documents often reveals 
information about which the deponent should have been questioned. This may necessitate 
the scheduling of another deposition.

notice of intent to take 
oral deposition
A notice spelling out the 
date, time, and place of a 
planned deposition. The 
notice will also indicate the 
name and address of the 
intended deponent as well as 
the identity of the attorney 
who will ask the questions 
during the deposition.
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Subpoena Requirement
When the attorney taking the deposition is requesting a nonparty witness to testify, secur-
ing the deponent’s presence will be necessary. The legal means for securing the presence of 
such a witness is a subpoena (see Exhibit 9–2). A subpoena is an official document issued 
by the clerk of court commanding a person to be present at a deposition.

To obtain a subpoena for a deponent in a federal lawsuit, you must provide a copy of the 
notice to take deposition to the clerk in the district where the deposition is to be taken. In state 
court, the state rules of civil procedures must be checked to determine who may serve a subpoena. 
In most states, a subpoena may be served by a sheriff, a bailiff, or any person who is not a party 
and who is 18 years of age or older. Your attorney may request that you serve the subpoena.

GEORGETOWN COUNTY COURT OF COMMON PLEAS

Leo Bradshaw, )
 ) Civil Action No. 10-7507
  Plaintiff, )
 ) NOTICE OF INTENT TO TAKE
 ) ORAL DEPOSITION
  v. )
Georgetown Medical Center, et al., )
 )
    Defendants. )
 )
 )
 )

To: Charles Mickelson, Attorney for Defendant,

PLEASE TAKE NOTICE that pursuant to Rule 30 of the Ohio Rules of Civil Procedure, 
Gordon Lowell will take the oral deposition of Edwin DeVane before a notary public 
on January 9, 2010, at 4 P.M. and thereafter from day to day until completed, at the law 
offices of Johnson, Mull, and Vickery, 5477 East Ninth Street, London, Ohio 44124.

Testimony will be recorded by stenograph and videotape.

 Respectfully submitted,
 ______________________
 Joseph Vickery
 Attorney for Plaintiff

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Notice of Intent to 
take Oral Deposition has been furnished to counsel of record on this the twenty-first 
day of December, 2009.

 ______________________

EXHIBIT 9–1 Notice of intent to take oral deposition

subpoena
A written order issued by a 
court or an administrative 
agency commanding the 
presence of a person in 
order for that person to 
give testimony in an official 
proceeding. The word 
subpoena is an abbreviated 
form of the Latin term 
subpoena ad testificandum.
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EXHIBIT 9–2 Subpoena

In addition to the court costs incurred for a subpoena, it may also be necessary to 
reimburse the deponent for his appearance. For example, the witness may be entitled to 
reimbursement for mileage and meals. These costs would be in addition to the manda-
tory witness reimbursement fee provided by many states. Prior to obtaining the subpoena, 
check with the clerk of court to determine all of the fees involved in the process. Make 
certain that a check in the correct amount is furnished to the clerk issuing the subpoena.

A nonparty witness can be subpoenaed to produce documents at his deposition 
according to Rules 30 and 45 of the Federal Rules of Civil Procedure. This can be accom-
plished by serving the nonparty witness with a subpoena duces tecum. The subpoena 
duces tecum will contain a specific listing of the documents that the nonparty witness must 
produce at his deposition.

subpoena duces tecum
A written order issued by a 
court or an administrative 
agency commanding the 
presence of a person in 
order for that person to give 
testimony and to surrender the 
evidence that is enumerated 
in the subpoena. Generally, 
such evidence takes the form 
of documents, records, letters, 
memos, and so on.
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For example, in the Bradshaw case of this chapter’s Commentary, your supervising 
attorney may want DeVane to produce all documents related to the case to which he has 
access. He might also ask him to produce a copy of the Georgetown Medical Center policy 
and procedure manual and any memos, notices, e-mails, or electronic attachments that 
outline procedures to be used in the radiology department. Records of any in-service train-
ing on the subject would also be helpful in this case.

Recent Amendments to Rule 45 Subpoena
Several of the consequences that have developed from the proliferation of ESI in litigation 
are found in the amendments to Rule 45, which covers subpoena practice in the federal 
courts. One of the interesting things about Rule 45 is that it repeats just about every 
other amendment that has been added to the rules in relation to ESI and applies those 
amendments to the practice of issuing a subpoena. Thus, in one sense, a study of Rule 45 
constitutes a review of the ESI amendments to the other rules. For instance, as is true of 
Rules 33 and 34, Rule 45(a)(1)(C) adds ESI to the list of evidence that can be requested 
by a subpoena. Similarly, Rule 45(a)(1) states that ESI can be copied, tested, sampled, or 
inspected. As is true of other new amendments, Rule 45 also asserts that the subpoena 
can indicate the format in which ESI is to be transmitted by the witness who is subject 
to that subpoena.

EXHIBIT 9–2 Subpoena (continued)
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Moreover, Rule 45(d)(1)(B) notes that if the format is not specified then the ESI is 
to be produced in the format in which the ESI is usually kept or in some other reason-
able format. Rule 45(d)(1)(C) assures the witness that identical ESI does not have to be 
transmitted in more than one format. Rule 45(d)(1)(D) makes it clear that the witness 
will not be compelled to produce ESI if the production of such evidence creates an undue 
burden or an unreasonable cost. In addition, the same section of Rule 45 specifies that 
the parties producing the evidence have the burden of demonstrating the extra cost or the 
unreasonable burden, and that, even if they meet that burden, the court may still order the 
production of that evidence. Finally, Rule 45(d)(2)(B) makes provisions for the protection 
of privileged evidence.

Preparation for the Deposition
Once the deposition has been scheduled and notice has been given to the potential depo-
nent, preparation for the deposition begins. The nature of the preparation process depends 
on whether your supervising attorney will be taking the deposition or defending it. If your 
supervising attorney is taking the deposition, he will prepare to question the opposing 
party or a nonparty witness. If he is defending the deposition, he will prepare his own client 
to answer questions posed by the opposing attorney.

Preparation for Taking the Deposition If your attorney is preparing to take a depo-
sition, you have to do a variety of tasks designed not only to gather background informa-
tion, but also to plan the actual deposition. In gathering background information, you will 
be required to review documents related to the deponent, to develop a history of events as 
they involve the deponent, and to summarize prior discovery pertaining to the deponent. 
In planning the deposition, you may be called upon to prepare a deposition outline and to 
plan the questions that your attorney will ask the depo nent. During this step you may also 
be asked to prepare any exhibits that may be used during the deposition.

For example, in this chapter’s Bradshaw case, you might be asked to compile Mr. 
Bradshaw’s statements, medical bills, and medical history prior to DeVane’s deposition. 
You may also be asked to arrange for the hiring of a court reporter to place the deponent 
under oath, to record the question-and-answer session, and to provide the necessary tran-
scripts. If the deposition is to be recorded, you may be asked to set up and test the digital 
camcorder before the session. If the deposition is to be part of a video conference, the 
paralegal may assist in setting up the needed equipment. 

The site of the deposition will also have to be arranged. In determining how far a 
deponent can be required to travel to a deposition, Rule 45 of the Federal Rules of Civil 
Procedure must be consulted. This rule states that, if a person who is not a party or an officer 
of a party has been issued a subpoena to appear for a deposition that is to be held more than 
100 miles from the person’s residence, place of employment, or place of transacting business, 
that person may file a motion with the court to quash or modify the subpoena. On the other 
hand, if the party who arranged the deposition can convince the court of the substantial 
need for the deponent’s testimony or material cannot be otherwise obtained without undue 
hardship, the court may require the deponent to travel more than 100 miles provided that 
the deponent is reasonably compensated for the inconvenience. (See Chapter 2 for a discus-
sion of the place of the district courts in the structure of the federal court system.) Residents 
of the district can be subpoenaed to appear at a deposition in the county where they reside, 
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work, or transact business. The rule, however, does allow the court to choose another loca-
tion that would be conve nient to the deponent. A resident of another federal court district 
can be required to attend a deposition in the county where he or she is subpoenaed or within 
a 40-mile radius of that place. Again, the rule allows the court to set some other convenient 
location. As far as the actual physical setting of the deposition, there are no rules. The deposi-
tion may be held at the attorney’s office, at the courthouse, or at some neutral site, such as 
a hotel meeting room.

Preparation for Defending the Deposition Should your client be asked to appear for 
a deposition, you may want to consult with your supervising attorney to determine whether 
any preliminary objections should be raised. For example, if your client has been asked to bring 
documents, records, letters, memos, or any other form of physical evidence to the deposition, 
your attorney may, depending on the circumstances, decide that certain objections are in order. 
As noted in Chapter 8, such objections can be based on the attorney-client privilege, the work 
product privilege, the common interest privilege, the Fifth Amendment privilege against self-
incrimination, the medical privilege, or the confessor-penitent privilege.

A party or a nonparty witness who is asked to produce documents at the deposition 
may also object on the grounds that the request is overbroad. Such an objection claims 
that the request seeks more information than could ever be useful to the other party in the 
lawsuit. Another additional objection that can be raised is that the request is duplicative. 
This means that the other party has asked for the same information a number of different 
times in a number of different ways.

Once the preliminary discussion concerning objections is complete, you will need 
to prepare the client for the deposition. This will require an initial conference with the 
client. At the conference, your supervising attorney explains the deposition process to the 
client and reviews anticipated areas of questioning. Usually such a conference should be 
scheduled prior to the day of the deposition. Such an early meeting will give the attorney 
time to react should the client be unable to produce a needed document, or should the 
client’s planned testimony appear to contradict the testimony of another witness. If your 
supervising attorney prefers extensive deposition planning, he may want to prepare an 
outline predicting the strategy of the opponent. You may be called upon to write a plan 
that anticipates the opposing attorney’s questions. You may also be asked to organize any 
documents the witness has been asked to produce.

Often the preparation of the deponent must go beyond simply determining the subject 
matter of the question-answer period. Sometimes the witness must be coached on how to 
act during the deposition. For example, it may be necessary to help the deponent develop 
his technique by being encouraged to restate all questions, to answer questions carefully, 
and to ask for the clarification of ambiguous or puzzling questions. This advice should be 
heeded especially if the opposing attorney is asking deliberately misleading or intentionally 
confusing questions, or if that attorney is soliciting irrelevant or unnecessary information, 
which can often happen in such depositions. Deponents should also be cautioned never 
to volunteer any information not specifically sought by the interrogator. Sometimes it is 
necessary to deal with an anxious or fearful deponent. Often, having the deponent view a 
DVD of another deposition will allay his anxiety, provided the DVD depicts a fairly typi-
cal deposition. Such DVDs can reassure the deponent that the deposition procedure is an 
ordinary, uncomplicated process that happens on a routine basis in such lawsuits.

overbroad
A request made during 
discovery that is so wide 
ranging and inclusive that it 
asks for more evidence than 
could ever be useful to the 
other party in the lawsuit.

duplicative
A request made during 
discovery that replicates a 
request that was made at 
some previous time during 
the lawsuit.
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Many attorneys now conduct mock depositions. The purpose of the mock deposition is 
to help the party or witness prepare for an upcoming deposition. Such preparation will help 
the client know what to expect when her deposition is taken. This rehearsal not only relaxes 
the client but also helps her recall the events about which she will be questioned. In the mock 
deposition, the client will be questioned by your supervising attorney or another attorney in the 
firm. The format of the mock deposition should closely follow that of an actual deposition.

You may be asked to evaluate the effectiveness of the client during the mock deposition. 
In such an evaluation, the following questions should be considered: Is the client believable? 
Does the client answer questions completely? Does the client volunteer information not 
called for in the question? Many law firms provide a checklist for potential deponents that 
explains the procedure and outlines pitfalls to avoid. See the checklist in Exhibit 9–3.

THE PARALEGAL’S ROLE DURING 
THE ORAL DEPOSITION

Notice of the deposition has been given, and preparation for the deposition is complete. 
Deposition time has arrived. Your job at the deposition will vary, based on your experience, 
the complexity of the case, and the attorney’s division of responsibilities. Your duties will 
also vary depending on whether your supervising attorney is taking or defending the depo-
sition. In either case, you will be asked to take notes and evaluate the witness. However, the 
focus of the notetaking and evaluating will depend on whether your supervising attorney 
is taking or defending the deposition. You may also be called upon to control or produce 
documents and exhibits, depending upon your attorney’s role in the deposition.

 1. Dress neatly but conservatively.
 2. Listen to the question carefully. Take your time in answering.
 3. Answer each question aloud. Avoid head nodding and shaking.
 4. Answer the question asked, not the question you wish had been asked.
 5. Do not volunteer information.
 6. Be courteous, but not overly friendly.
 7. Do not be argumentative. Do not lose your temper.
 8. Do not interrupt the attorney’s question.
 9. If you do not understand the question, ask that it be repeated.
 10.  Listen carefully to any rephrasing of your answer. Correct any inaccurate 

rephrasing.
 11. If you need to review a document to answer a question, request permission to do so.
 12.  If you do not know the answer to the question, say so. Do not guess or estimate. 

“I don’t recall” is an acceptable answer.
 13. Do not look at your attorney for help in answering a question.
 14. Do not be distracted by objections made by your attorney.
 15. If your attorney advises you not to answer a question, follow that advice.

EXHIBIT 9–3 Witness checklist for deposition testimony

mock deposition
A practice session that 
attempts to duplicate the 
question-and-answer period 
that will occur during a real 
deposition. The objective of 
a mock deposition is to help 
the party or witness rehearse 
for an upcoming deposition.
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Notetaking
One of the most critical functions at the deposition is taking notes. Your notetaking will free 
your supervising attorney to concentrate on the questions and the topics covered. If your 
supervising attorney is taking the deposition, follow the deposition outline to make certain all 
questions are asked. Also, make certain the deponent answers each question. Use your notes 
to call incomplete or inconsistent answers to your supervising attorney’s attention. If your 
supervising attorney is defending the deposition, note what facts the other attorney tends 
to focus on as he questions your client. Moreover, try to determine whether the attorney’s 
questioning pattern reveals his legal strategy in the case. Also, remember that the attorney 
is allowed to object to any question that he feels violates one of the privileges or principles 
discussed earlier in this chapter and in Chapter 8. Make certain that you accurately record 
these objections.

Witness Evaluation
You may be asked to assist in evaluating the effectiveness of a witness. If your supervising 
attorney is taking the deposition, look for weaknesses in the deponent’s testimony. The 
following questions should be addressed:

 1. Has the deponent contradicted himself?

 2. Does the deponent seem hesitant about certain aspects of his testimony?

 3. How often does the deponent need to refer to notes or documents in order to answer 
your attorney’s questions?

 4. Is the deponent intimidated by your attorney?

 5. How often does the deponent say that he does not remember certain facts?

Your evaluation will help the attorney determine how to use the deponent’s testimony 
and how to treat the deponent should he be called on to testify at trial.

For example, in the Bradshaw case, your observations might reveal that Mr. DeVane’s 
description of the events surrounding Mr. Bradshaw’s examination differs from the account 
given by Dr. Cross. This information will help your attorney prepare for the examination 
of both Mr. DeVane and Dr. Cross at trial.

If your supervising attorney is defending the deposition, your evaluation will be aimed 
at helping the witness improve his testimony. In this situation, the following questions 
should be addressed:

 1. Does the deponent seem convincing?

 2. Does he take his time in answering questions?

 3. Does he volunteer information unnecessarily?

 4. Is the deponent argumentative or overly friendly?

 5. Does the deponent answer questions aloud, or does he rely on head nodding and 
shaking?

 6. Is the deponent consistent in his testimony?

Your evaluation will help your supervising attorney review his client’s testimony as he 
plans his strategy leading to trial.
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In this chapter’s Bradshaw case, for instance, your evaluation of Mr. Bradshaw’s deposi-
tion might help your supervising attorney decide that he should have his client review the 
de position before the trial to prevent any contradictions on the witness stand.

THE PARALEGAL’S ROLE AFTER 
THE ORAL DEPOSITION

Your responsibilities in the deposition process do not end with the final question. 
Postdeposition tasks may include assuming responsibility for the transcript and prepara-
tion of a deposition summary. This will require you to be familiar with the various types 
of deposition summaries that are available. If problems arise, the paralegal may also be 
involved in drafting and defending motions.

Transcript Arrangements
Both the attorney taking the deposition and the attorney defending the deposition may 
need to see a transcript. To obtain copies of the transcript, you must contact the court 
reporter to find out when the transcript will be ready. Many reporters will provide a copy of 
the deposition on a disc or a flash drive that facilitates summaries or even allows for the use 
of deposition summary software. Naturally, whether the reporter provides you with a disc, 
flash drive, or a paper copy of the deposition, you will be charged for the service. Moreover, 
if your supervising attorney needs to see a copy immediately, the court reporter will prob-
ably charge an additional fee for having to speed up the process. You must also arrange for 
the appropriate number of copies, handle billing for the court reporter’s services, and secure 
an appropriate date and place for delivery.

When you receive the deposition from the court reporter, distribute a copy to your 
supervising attorney. The deposition should be reviewed for errors or significant omissions 
before it is summarized. This process can be speeded up if you compare the transcript with 
your deposition notes. You should also check the spelling of all unusual legal, technical, 
scientific, and medical terms.

The procedure for review of the deposition and signature by the deponent has been 
simplified by an amendment to Rule 30 of the Federal Rules of Civil Procedure. Review 
and signature are required only if requested by the deponent or party before the deposi-
tion has been concluded. The deponent has 30 days to sign and make any changes to the 
transcript after notice that the transcript or recording is available.

It is important to recall that Web conferences and e-depositions can be supplemented 
by an e-transcript that is synchronized with the video imagery on the computer screen. 
Moreover, after completion of the e-deposition, the e-transcript is preserved online and is 
thus accessible to anyone authorized to read it. In addition, both types of e-depositions are 
enhanced by a chatroom feature that authorizes those observing the e-deposition to “speak” 
discreetly to the attorney asking the questions. Significantly, the chatroom messages, like 
the e-transcript, can be saved for later access. None of this necessarily eliminates the need 
for a paper transcript of the e-deposition. In fact, it is wise to remember that most people 
read and interpret the text of an e-document much more completely and much more 
accurately in paper form. Consequently, it is unwise to place too much faith in e-copies of 
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THE COMPUTERIZED LAW FIRM
Full Text Searching

SCENARIO
It is the day of the Bradshaw trial. Dr. Cross has just 
been examined by Samuel Rohmer, the attorney for 
Georgetown Medical Center (GMC). Dr. Cross has testi-
fied that on the day of the Bradshaw examination she 
had eight hours of sleep prior to the session and was in 
perfect health. Your supervising attorney recalls that at 
some time during Dr. Cross’s deposition, she said that 
she had just finished an eight-hour shift when she was 
called back to GMC to cover the second shift because the 
physician scheduled for that shift had been involved in an 
accident. Your attorney also recalls that at another point in 
the deposition, Dr. Cross had tried to explain some of her 
behavior by saying that she felt “flu-like symptoms accom-
panied by some dizziness.” Unfortunately, your supervis-
ing attorney cannot recall exactly where in the deposition 
these remarks were made. Your supervising attorney asks 
for and is granted a half-hour recess before beginning the 
cross-examination of Dr. Cross.

PROBLEM
Your attorney wants you to locate the discrepancies 
in Dr. Cross’s deposition. You have less than 30 minutes 
to search through a 157-page deposition. Conventional 
techniques prove useless. Your chronological summary 
provides no help. Paging through the deposition is too 
time consuming. The clock is ticking. Precious seconds are 
being lost. What can you do to save your client’s case?

SOLUTION
One of the features of litigation support software described 
in the prior chapter is the ability to conduct a full-text 
search of depositions and other documents. The program 

works like this: At the deposition, the court reporter tran-
scribes verbatim the testimony of the witness. The court 
reporter gives the transcript to the attorneys on a disc. 
The disc is then loaded into the litigation software. Recent 
developments in software for court reporters allow the 
court reporter and attorney to link their computers so that 
the court reporter’s transcript is immediately fed into the 
attorney’s computer. The attorney has an instantaneous 
record of the oral proceedings. New enhancements to liti-
gation support software incorporate this feature so that it 
is not even necessary to obtain a copy of the transcript on 
disc (assuming that the computers for the court reporter 
and attorney are adequately equipped).

Once the transcript is loaded into the litigation 
support software, you can search the deposition for key 
words or phrases and locate any references by Dr. Cross 
as to her physical condition. This is only one way in which 
this software can be used in connection with depositions. 
Software, such as the popular Summation programs, 
allows you to annotate or make notes to the transcript 
(printing these notes allows you to summarize the depo-
sition electronically), to create and search databases of 
evidentiary documents, to search transcripts and docu-
ment databases simultaneously (if a document is referred 
to in a deposition, it can be called up immediately and 
viewed), to perform searches of transcripts and document 
databases by date or by issue to create a case profile, and 
to print numerous reports. There is also software that will 
allow you to integrate and search recorded depositions. 
The features of this type of software, as well as the number 
of different products, are continually developing. To get 
a better and current idea of what can be done, visit the 
Summation Web site at <http://www.summation.com>.

e-depositions, at least to the exclusion of paper copies of such documents. Moreover, it may 
be necessary to have paper copies of e-depositions available at the time of the trial.

Rule 30(f )(1) requires that depositions be sent to the attorney who set up the deposi-
tion in the first place but does not require a filing with the court. This change was made to 
parallel Rule 5(d) of the Federal Rules of Civil Procedure, which expressly forbids the filing 
of depositions until such time as the deposition is actually used in the proceeding or until 
the court orders that the filing take place.

http://www.summation.com
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The Deposition Summary
The deposition summary is a written abridgement of a deposition that condenses the question-
and-answer period down to a concisely written, understandable account. A properly written 
deposition summary can organize selected topics or subject matter into an orderly arrangement. 
Once the testimony has been arranged in the deposition summary according to a particular 
plan, inconsistent testimony may become evident. A well-drawn summary could also point out 
missing pieces of evidence that might lead your attorney to conduct further discovery.

Presummary Considerations Before writing your deposition summary, determine 
when your supervising attorney needs it. Determine the format to be used, the amount 
of detail required, and the issues or testimony the attorney wants pinpointed. It may be 
necessary to find out whether the attorney prefers a completely paraphrased summary or 
one that includes direct quotes from the deponent. Also, make certain you know whether 
the attorney wants you to write in phrases or complete sentences. Finally, determine which 
type of deposition summary the attorney wants you to use.

Types of Deposition Summaries Basically, you have three types of deposition sum-
maries from which to choose: the page-line deposition summary, the topical deposition 
summary, and the chronological deposition summary. The page-line deposition summary 
records the information in the order in which it was actually presented during the deposi-
tion process (see Exhibit 9–4). Such a summary is helpful when the attorney is uncertain 
about just how to use the deponent’s testimony. The page-line summary allows the attorney 
to review the testimony quickly and to focus on areas that he wants to explore further. 
The topical deposition summary records the information produced by the deposition 
according to certain designated topics (see Exhibit 9–5). Such a deposition is useful when 
the attorney knows what areas he needs to concentrate on in planning his legal strategy. 
Finally, the chronological deposition summary records the information produced by the 
deposition based on a specified temporal sequence (see Exhibit 9–6). Such a summary is 
needed when the chronology of events is of critical importance to the case.

The type of summary that you use in a case will depend not only on the facts involved 
but also on the legal issues that your supervising attorney wants to emphasize. For instance, 
in this chapter’s Bradshaw case, your attorney may be primarily interested in demonstrating 
that Dr. Cross was negligent in the procedure that she followed in administering the con-
trast medium. Therefore, your supervising attorney would be interested in tracing the steps 
followed by Dr. Cross. In such a case, the chronological summary would be most helpful.

PAGE-LINE DEPOSITION SUMMARY

Page Line Topic Summary
  4  9 Test Patient Bradshaw was scheduled for an 
   intravenous polygram.
  8  17 Antidote The antidote had to be retrieved from the 
   pharmacy.

EXHIBIT 9–4 Page-line deposition summary

deposition summary
A written abridgement of a 
deposition that condenses the 
question-and-answer period 
down to a concisely written, 
understandable account.

page-line deposition 
summary
A written abridgement of a 
deposition that records the 
information produced by the 
deposition in the order in which 
it was actually presented during 
the deposition process.

topical deposition 
summary
A written abridgement of a 
deposition that records the 
information produced by the 
deposition according to certain 
designated topics.

chronological deposi-
tion summary
A written abridgement of a 
deposition that records the 
information produced by 
the deposition based on a 
specified temporal sequence.
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TOPICAL DEPOSITION SUMMARY

Topic Page Summary
Education   1 He received an associate’s degree from 
  Georgetown County Community College.
Employment Experience   1 DeVane was employed by Georgetown 
  Medical Center 6/5/06 as a radiologic 
  technologist.
Certification   2 He became a certified radiologic 
  technologist in 2007.
Patient’s Chart   6 DeVane identifies contents of 
  Bradshaw’s chart.
Patient’s Condition   8 Bradshaw suffered cardiac arrest.

EXHIBIT 9–5 Topical deposition summary

CHRONOLOGICAL DEPOSITION SUMMARY

Date Event Page
2006 Graduated from college   1
2006 Employed at Georgetown    3
 Medical Center
2007 Certified as R.T.   2

EXHIBIT 9–6 Chronological deposition summary

THE DEPOSITION UPON WRITTEN QUESTIONS
A deposition upon written questions is a deposition before a court reporter that consists 
of oral responses by the deponent to written questions. Although the deponent is physically 
present at this type of deposition, the attorney who prepared the questions is not. Instead, 
he has submitted the written questions prior to the deposition. Rule 31 of the Federal Rules 
of Civil Procedure regulates the use of this type of deposition. Rule 31 incorporates the 
Rule 30 amendment limit on number of depositions, deposing the same witness twice, or 
taking a deposition before the time set by Rule 26(d). The time for serving written ques-
tions is set under Rule 31:

cross-questions—14 days after notice and written questions are served

redirect questions—7 days after service of cross questions

recross questions—7 days after service of redirect questions

Depositions upon written questions are easy and inexpensive. They are used primarily 
to obtain business records and testimony from a minor witness whose oral deposition could 

deposition upon written 
questions
A deposition before a court 
reporter that consists of oral 
responses by the deponent 
to written questions.
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FINDING IT ON THE INTERNET

The Web site of the Federation of Defense and Corporate Counsel can be accessed at 
<http://fdcc.digitalbay.net>. Search the Web site of the FDCC for an article entitled 
“Professionalism in Depositions: The Sound of Silence.” The article is an extensive 
examination of the attempt to deal with competitive obstructionism during depositions. 
Competitive obstructionism is an abusive practice that is designed to stall, frustrate, and 
generally destroy the effectiveness of the deposition process. Read the article and write 
a report on the efforts to restore civility, integrity, and professionalism to the process of 
taking depositions.

The Web site of the Administrative Office of the United States Courts can be accessed 
at <http://www.uscourts.gov>. The Web site contains a number of interesting features, 
including the most recent news releases from the federal courts and articles from The Third 
Branch, the court’s newsletter.

 a. Access the press releases and find one that involves the Federal Rules governing the 
deposition process. Write a report on the essence of that news release.

 b. Access The Third Branch and find an article that involves depositions. Write a report 
that reflects the issues discussed in that article.

The Conference of Chief Justices (CCJ) maintains a Web site at <http://ccj.nscs.dni.us>. 
The CCJ regularly issues policy statements and resolutions. Access the Web site and 
search for a policy statement or a resolution that involves discovery in general or depo-
sitions in particular. Write a report that explains and critiques the position adopted by 
the Conference of Chief Justices. State whether you agree or disagree with the position 
adopted in the policy statement or the resolution, and explain your rationale in detail.

One of the most important cases in recent years involving electronically stored informa-
tion is the case of Zubulake v. UBS Warburg. Several opinions issued by the court in Zubulake 
have had a great effect on the disposition of ESI during electronic discovery. Conduct a 
search on the Internet for the Zubulake case, find an appropriate article or essay on the 
case, and write a report that explains and analyzes its content. State whether you agree or 
disagree with the position adopted in the article, and explain your rationale in detail.

be very expensive because of the witness’s distant location. Although this type of deposi-
tion is inexpensive, it does have certain disadvantages. For example, because the questions 
are written in advance, there is no way to ask follow-up questions based on the witness’s 
answers. Similarly, there is no opportunity to observe the witness during the deposition.

Your supervising attorney may request that you prepare the notice of intent to take 
deposition upon written questions. This notice is similar to the notice of intent to take 
oral deposition. It spells out the date, time, and place of a planned deposition upon written 
questions. The notice will also indicate the name and address of the intended deponent as 
well as the identity of the officer who will attend the deposition. A subpoena must accom-
pany any such notice served upon a nonparty to the lawsuit.

An additional responsibility you may be asked to assume is the drafting of the written 
questions. To draft these questions, you should first review the pleadings and previous 

notice of intent to take 
deposition upon written 
questions
A notice spelling out the date, 
time, and place of a planned 
deposition upon written 
questions. The notice will also 
indicate the name and address 
of the intended deponent as 
well as the identity of the officer 
who will attend the deposition. 
A subpoena must accompany 
any such notice served upon a 
nonparty to the lawsuit.

http://fdcc.digitalbay.net
http://www.uscourts.gov
http://ccj.nscs.dni.us
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discovery. Determine the areas of examination to be included in the questions, draft the 
questions, and furnish them to your supervising attorney for review and revisions. Once 
your supervising attorney’s changes have been made, incorporate those changes into your 
draft questions and arrange the written questions in final order.

Summary

• A deposition is the written or oral testimony of a witness or party given under oath 
outside the courtroom. A person questioned during a deposition is a deponent. The 
scope of testimony during a deposition is much broader than the scope of testimony 
during trial.

• During an oral deposition, the deponent is actually present to answer the attorney’s 
questions aloud. The attorney who asks the questions during the deposition is said to 
be taking the deposition. If the attorney’s client is being questioned, the attorney is said 
to be defending the deposition. There are both advantages and disadvantages to oral 
depositions. One advantage of the oral deposition is that it gives the attorney taking the 
deposition the opportunity to see how well a witness or opposing party will perform on 
the witness stand. Another is that the oral deposition commits a deponent to one version 
of the facts. A third advantage is that the attorney defending the deposition can see how 
well his client reacts to questions under pressure. One disadvantage of a deposition is that 
it is inconvenient. Second, oral depositions are expensive and time consuming. Finally, 
the oral deposition allows a deponent to rehearse his testimony before trial. The use of 
recorded depositions, as models, records, and rehearsals, is rapidly increasing.

• The electronic age has contributed a great deal to the procedure of taking depositions. 
Many electronic recording devices and procedures are available to attorneys today. One 
of the most-often used electronic recording devices is the digital camcorder. In addition, 
telephone depositions, cell phone depositions, and e-depositions are common today. 
Another new e-discovery tool that is helpful is the video conference, which permits 
several individuals at widely separated locations to discuss the planning of the case. 

• The role of the paralegal in the preparation for the deposition is quite broad. The 
paralegal may be asked to arrange for the preparation and service of a notice of intent 
to take an oral deposition. The paralegal may also be asked to obtain subpoenas for 
several deponents. Finally, the paralegal may be called upon to help prepare for the 
deposition. The exact nature of this preparation will depend upon whether the attor-
ney is taking or defending the deposition.

• During the actual deposition, the paralegal may be asked to take notes. The paralegal 
may also be asked to evaluate the effectiveness of the deponent.

• After the deposition, the paralegal may have to obtain a transcript of the deponent’s 
testimony. The paralegal may also have to write a deposition summary. There are three 
types of deposition summaries: the page-line deposition summary, the topical deposi-
tion summary, and the chronological deposition summary.
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• A deposition upon written questions is a discovery tool that requires the deponent to 
answer written questions orally in the presence of a court reporter. In the telephone 
and cell phone deposition, the deponent and his attorney are present in one location, 
and the attorney taking the deposition is in another location asking the questions by 
landline or cell phone.

Key Terms

chronological deposition 
 summary
court reporter
deponent
deposition summary
deposition upon written 
 questions
duplicative

mock deposition
notice of intent to take 
 deposition upon written 
 questions
notice of intent to take oral 
 deposition
oral deposition

overbroad
page-line deposition 
 summary
subpoena
subpoena duces tecum
topical deposition summary
transcript

Review Questions

 1. What is a deposition?

 2. Name three advantages and three disadvantages of oral depositions.

 3. Name one trend in e-discovery.

 4. What is a notice of intent to take an oral deposition?

 5. What responsibilities does a paralegal have in preparing for a deposition?

 6. What responsibilities does a paralegal have during an oral deposition?

 7. Explain the paralegal’s role in arranging for a transcript.

 8. Identify three types of deposition summaries.

 9. What are the advantages and the disadvantages of taking a deposition upon written 
questions?

Chapter Exercises

Where necessary, check with your instructor prior to starting any of these exercises.

 1. Review the laws of your state and find all state laws that deal with depositions. Check 
your local court rules to see if any local rules of court in your area regulate who may 
be present during the taking of a deposition. Also check local rules to see who may be 
present to record the questions and answers to a deposition.
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 2. Contact your local bar association. Try to find out how many local attorneys are using 
prerecorded DVDs to instruct clients on how to conduct themselves during a deposi-
tion. Also find out if any local attorneys are using digital camcorders to help clients 
rehearse for their own depositions.

 3. Analyze the following situation. Edwin DeVane, a certified radiologic technologist, 
was to be a witness in the case of Leo Bradshaw v. Georgetown Medical Center. Attorney 
Joseph Vickery was charged with the responsibility of conducting DeVane’s deposi-
tion. After the completion of DeVane’s deposition, a transcript was produced (see 
Appendix A). Read the transcript of the deposition and create one of the following: 
a chronological deposition summary, a page-line deposition summary, or a topical 
deposition summary. Use your own judgment in deciding which of the three types of 
depositions would best help your attorney’s client in this case.

Chapter Project

Review the Bradshaw case in the opening Commentary. Recall that your supervising attor-
ney will be conducting the deposition of Edwin DeVane, the radiologic technologist. Draft 
a checklist for evaluating DeVane.

THE BENNETT CASE
Assignment 9: Setting Up a Deposition
Your supervisory attorney wants to take the deposition of Martha Yee, a former employee 
of defendant and coworker of Bennett. Prepare the notice of deposition for the defense 
attorney and subpoena for Ms. Yee.

Student CD-ROM
For additional materials, please
go to the CD in this book.

Online CompanionTM

For additional resources, please go to
http://www.paralegal.delmar.cengage.com

http://www.paralegal.delmar.cengage.com
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COMMENTARY—THE KUASAR STADIUM CASE
On August 3, 2010, Edward Paterson was attending a baseball game with his brother 
Greg at a newly constructed state-of-the-art sports facility named Kuasar Stadium, 
known locally as “The K.” While on his way to the refreshment stand, Mr. Paterson was 
crossing a walkway above the lower deck stands when the railing gave way and he fell 
20 feet to the pavement below. Mr. Paterson’s fall was broken by the team’s mascot, a 
huge chicken named “The K-Man.” The K-Man was uninjured, but Mr. Paterson suffered 
a broken left leg, a mild concussion, and several fractured ribs. About six months after 
his fall, when he was finally out of the hospital, but still off the job, Mr. Paterson decided 
to sue the owners and the managers of “The K.” Your firm has been hired to represent 
Mr. Paterson. Your supervising attorney has asked you to draft a set of interrogatories to 
be answered by The Kuasar Management Corporation. The objective is to obtain addi-
tional information about the walkway, including the condition of the walkway and the 
railing, the stadium’s regular maintenance schedule, any record of repairs, any record of 
other accidents involving that walkway and railing, or any other walkways and railings 
at The K. You will also assist in preparing answers to interrogatories sent to your client 
by The Kuasar Management Corporation.

OBJECTIVES

The preceding chapters gave you an overview of the discovery process and introduced 
you to the tools of discovery. Interrogatories are another effective discovery device. After 
reading this chapter, you should be able to:

• define interrogatories.
• explain the various purposes of interrogatories.
• list the advantages and disadvantages of using interrogatories.
• explain the new rules regarding ESI and interrogatories.
• describe the specific types of interrogatories.
• identify the types of topics covered in a set of interrogatories leading to a document 

production request for ESI.
• explain the options available when a party refuses to answer an interrogatory.
• outline the duty to supplement interrogatory answers.
• describe when it would be appropriate to produce business records instead of a 

written interrogatory response.
• explain the form of the interrogatory answer.
• outline the objections that can be raised to interrogatories.

INTERROGATORIES
Interrogatories are written questions submitted by one party in a lawsuit to another party 
in that suit. The responding party must answer these questions in writing and under oath. 
Rule 33 of the Federal Rules of Civil Procedure regulates the use of interrogatories in federal 
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courts. As we have seen earlier in this text, many states have adopted a modified version of 
the Federal Rules as their own. Still, you must always check for variations in state and local 
rules governing the use of interrogatories. The interrogatories must be answered by the party 
upon whom they are served. In the case of a partnership, a government agency, or a corpora-
tion such as The Kuasar Management Corporation, the answers are given by any officer or 
agent of that body. For example, in the Kuasar Stadium case, a set of interrogatories might 
ask about the condition of the railing prior to its collapse. An answer to these interrogatories 
could be given by any officer or agent of the corporation in a position to give a knowledge-
able, informative, and honest response. Interrogatories should not be served until the par-
ties have initially conferred as required under Rule 26 of the Federal Rules. Once served, 
the answering party has 30 days to respond. Unlike depositions, interrogatories cannot be 
served on nonparty witnesses involved in the lawsuit. Rule 33 of the Federal Rules of Civil 
Procedure provides for an alternative to answering interrogatories in writing. A responding 
party may identify specific documents in which information might be found that would 
answer the question. The responding party must also pull the information together, identify 
the particular document that answers the question, and give the other party the opportunity 
to review those documents. As explained later in the chapter, the amendments to the rules 
also permit a responding party to offer ESI as an alternative to answering an interrogatory.

Scope and Number of Interrogatories
You will recall from our earlier discussions on the scope of discovery that the type and the 
amount of evidence that can be sought by discovery is much broader than that which could 
be produced at the trial. A reference in Rule 33 of the Federal Rules to Rule 26(b)(1) makes 
it clear that this broad scope of discovery applies to interrogatories. The rule states that: 
“Interrogatories may relate to any matter which can be inquired into under Rule 26(b)(1), 
and the answers may be used to the extent permitted by the rules of evidence.” All the 
interrogatories sent to a party at one time constitute a set. Multiple sets of interrogatories, 
however, can be served on the parties to a lawsuit. Within each set, each interrogatory 
is numbered for convenient reference. The Federal Rules require sequential numbering 
throughout all sets. For example, in this chapter’s Kuasar Stadium case, if the first set of 
interrogatories contained 20 interrogatories, the second set would begin with number 21. 
Because parties are automatically entitled to receive information through mutual disclo-
sures under Rule 26, they are allowed to ask no more than 25 interrogatories (including 
discrete subparts). It is possible to increase the number of interrogatories by written agree-
ment or with the court’s permission. Some states also set such limits, although the allow-
able number of interrogatories varies from state to state.

Purposes of Interrogatories
The primary purpose of interrogatories is to obtain information about the basic facts in a case 
and to supplement the information required to be disclosed under Rule 26 of the Federal 
Rules of Civil Procedure. Interrogatories may also be used to determine the party’s conten-
tions and to identify specific individuals or documents that support those contentions. Not 
all state courts have rules comparable to Rule 26 or require automatic mutual disclosures. In 
such jurisdictions, interrogatories are commonly used to obtain the information that would 
otherwise be exchanged under Rule 26. That information might include the identity and 
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location of both lay and expert witnesses that the other party intends to call to the stand at 
trial. It might also include the description and location of any relevant documents.

Properly drafted interrogatories can help to narrow the issues and facts in preparation 
for trial. Also, like the deposition, interrogatories can be used to impeach a witness at the 
time of the trial. Finally, interrogatories may facilitate settlement of the case.

Advantages of Interrogatories
Interrogatories offer substantial advantages over other discovery methods. First of all, they 
are simple, inexpensive, and efficient. For instance, because a party answers interrogatories at 
her own pace, there is no need to schedule a special session convenient to all those involved. 
Interrogatories, therefore, avoid the logistical problems associated with depositions. Second, 
a set of interrogatories can be more thorough than a deposition because interrogatories must 
be answered and verified by the party. The answering party has a duty to obtain the answer 
to an interrogatory if that information is in either the possession or the control of that party. 
The responding party also has the duty to provide the identity of the person who does have 
custody of a document if the party does not have it. A final advantage is the fact that inter-
rogatories complement the other discovery techniques. For example, interrogatories may 
determine the identities of future deponents. They may also reveal documents that should 
be included in a subsequent request for production of documents.

Disadvantages of Interrogatories
Like the other discovery devices, interrogatories are not without their disadvantages. The 
first disadvantage is that they are limited to the parties to a lawsuit. Consequently, the use 
of interrogatories may not eliminate the need to take depositions at a later date. In fact, the 
use of interrogatories does not even eliminate the need to take the deposition of a party. 
Second, interrogatories lack spontaneity. Therefore, a party responding to a set of inter-
rogatories has time to draft self-serving answers. In addition, the answers are often edited 
by the attorney or the paralegal before they are sent out. Moreover, because the answers are 
written, they do not allow for immediate follow-up questions. Certainly, follow-up ques-
tions can be drafted and submitted, but this does not eliminate the possibility of further 
self-serving answers. Another disadvantage is that interrogatories may help the opposing 
attorney by motivating her to begin the preparation of her case earlier than she might ordi-
narily be inclined to proceed. In line with this, interrogatories can also alert the opposition 
to the direction of your case. In spite of these disadvantages, interrogatories are an effective 
discovery device.

ESI AND INTERROGATORIES
Rule 33 of the Federal Rules of Civil Procedure was recently amended to deal with the use 
of electronically stored information (ESI). The changes are designed to acknowledge the 
widespread presence of ESI in business, industry, and government and to clarify that ESI 
can be used by an ESI retriever to respond to a routine set of interrogatories. However, 
this change also involves several dangers that are not immediately apparent from simply 
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reading the rule itself. These dangers, which are covered in this part of the chapter, might 
lead a party to respond to an interrogatory rather than to open its entire computer system 
to inspection by the other party.

The Use of ESI to Respond to Interrogatories
Federal Rule 33(d) now allows a party who is responding to a set of interrogatories to 
incorporate ESI as part of the responses to that set of questions. In essence, this provision 
simply recognizes the pervasive presence of ESI by noting that, when a party is inclined to 
respond to an interrogatory by offering business records, those records may now consist 
of ESI.1 The ESI retriever should not, however, habitually point to ESI to escape from the 
work involved in responding to difficult and complex interrogatories. Litigants using this 
technique may find that they have given the ESI requester more information than they 
originally intended to reveal.2 On the other hand, the ESI retriever is also not permitted 
to unnecessarily complicate matters for the ESI requester. The rule demands cooperation 
on the part of both parties.3

The Downside of Electronically Stored Information
Moreover, the rule is designed to make certain the ESI requester has an evenhanded chance 
to scrutinize, assess, study, and duplicate the identified ESI. The ESI requester must also be 
allowed to outline or abridge the content of that ESI. Naturally, this could mean that the 
ESI retriever might have to give the ESI requester a free pass to enter its entire computer 
system.4 Again, the threshold question is whether the ESI retriever has provided the ESI 
requester with enough information to allow the requester to access the ESI as effortlessly 
as the retriever. To make sure this relative ease of access is accomplished, the ESI retriever 
might have to provide its own tech support to the ESI requester, if the ESI retriever would 
need that same tech support to capture the ESI him- or herself.5

Such steps can increase the cost of retrieval and inspection. It also may be difficult to 
figure out who should pay the cost and what that cost might involve. For instance, what if the 
data retriever’s IT staff must be paid overtime? Who bears that cost? What if the interrogator’s 
tech team must be trained on the ESI retriever’s system? Who pays for the extra training? 
What if the ESI requester or the ESI retriever must purchase additional hardware or software, 
or hire additional support staff to access one system or the other? Who is responsible for that 
expenditure?6 In general, the cost of discovery is carried by the party who actually carried out 
the discovery process. When ESI is involved, however, the courts are sometimes willing to 
alter that rule. This is what happened, for instance, in the case of Zubulake v. UBS Warburg. 
In that landmark case, the court shifted part of the cost of discovery involving inaccessible 
ESI to the plaintiff.7 Other courts have been inclined to solve difficult cost questions by split-
ting the costs among the parties.8

In addition to the issue of cost, the question of privileged material also arises when one 
litigant is allowed access to the other litigant’s ESI network.9 Although the safe harbor and 
clawback provisions are designed to protect such ESI, the courts are not necessarily bound 
by such agreements and may overturn them if they suspect the party seeking protection was 
negligent in either protecting or recovering the ESI after discovering its unintended revelation. 
To deal with some of the confusion over these points, the American Bar Association has 
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provided guidelines for determining how the courts will allocate the cost of discovery and 
how they will resolve motions to compel discovery or for protective orders. These guidelines 
include:

 1. the real cost of discovery compared to the amount in controversy;

 2. the importance of and the benefits to be derived from the data;

 3. the convenience of obtaining the data from other locations;

 4. the risk of violating any privileges associated with the data;

 5. the difficult nature of the case itself;

 6. the possibility of revealing trade secrets or other confidential matters;

 7. the burden placed upon the data retriever;

 8. the extent of the question or request;

 9. the extent to which the cost can be limited;

 10. the technique used to store that data;

 11. the deletion of the data and the motive for that deletion;

 12. the available resources of each party.10

The bottom line is that the simplicity of just delivering the ESI may be eclipsed by the 
risk of giving the other side more information than was intended. Accordingly, a party is 
usually better off just answering the question rather than risking the disclosure of privileged 
or damaging evidence.11

DRAFTING INTERROGATORIES
Paralegals are often asked to participate in drafting interrogatories. Your involvement in 
drafting the interrogatories will free your attorney’s time so that she can concentrate on 
other matters. The drafting of interrogatories is one of the most important jobs that you 
may have during the litigation process because properly drafted interrogatories not only 
provide information themselves but also indicate the need to use other discovery devices. 
Your role in drafting interrogatories may later be expanded to include drafting a motion to 
compel the other party to respond to some of the interrogatories that have not been prop-
erly answered. You may also be responsible for reviewing the other party’s response.

Preliminary Steps in Drafting Interrogatories
Before you can draft an effective set of interrogatories, you must take the time to familiarize 
yourself with the facts of the case. To do this properly, review the pleadings, the correspon-
dence file, the attorney’s notes, the research notebook, and the information provided in 
the initial and subsequent mutual discovery disclosures. Your review should be as active as 
possible. Take notes as you review the material and consider the types of questions you will 
want to ask the other party. In this chapter’s Kuasar Stadium case, for example, as a para-
legal for the firm representing the plaintiff, Mr. Paterson, you would want to ask officials 
of The Kuasar Management Corporation about the condition of the walkway and railing 
at the time of the accident or about the maintenance and repair record associated with the 
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collapsed railing. Other questions may involve the circumstances surrounding the collapse 
of the railing. Upon termination of the preliminary review, you will be ready to draft the 
interrogatories.

Form and Content of Interrogatories
The format that you use in drafting the interrogatories will be mandated by federal or state 
rules. Consult the appropriate court rules to determine the form required in your jurisdic-
tion. In most jurisdictions, interrogatories contain a title, introductory paragraph, defini-
tions, instructions, specific interrogatories, a signature, and a certificate of service.

Title of the Interrogatories and Introductory Paragraph Discovery always 
involves the production of a wide variety of pleadings, motions, and requests. For this 
reason, all documents should carry an appropriate title. This procedure allows participants 
in the action to identify a document they have in their hands just by glancing at the title. 
The Federal Rules of Civil Procedure, as well as most state rules, require the use of such 
titles. The title of the interrogatories should identify the party serving the interrogatories, 
the party receiving the interrogatories, and the number of the set of interrogatories:

Example

Defendant The Kuasar Management Corporation’s
First Set of Interrogatories

to Plaintiff Edward Paterson

The Federal Rules do not require an introductory paragraph. Nevertheless, tradition 
dictates including an introductory paragraph immediately after the caption of the case and 
the title of the interrogatories. Usually this paragraph identifies the recipient of the inter-
rogatories. It also indicates that an answer is required within a specified period of time. The 
introductory paragraph should state the appropriate federal or state rule under which the 
interrogatories are presented. Finally, the introduction may set forth the number of inter-
rogatories permitted and the statutory requirements for supplemental answers. Exhibit 10–1 
shows an example of the introductory paragraph.

Definitions The definition section should be distinct so that the responding party can easily 
locate it. The heading “definitions” should be placed in the center of the page in boldfaced 
lettering. Definitions can be used to clear up discrepancies among words that have several 
meanings and to establish the meaning of a word that is used frequently throughout the inter-
rogatories. For example, in this chapter’s Kuasar Stadium case, the word “accident” may be 
repeated several dozen times. To avoid confusion, the definition section of the interrogatories 

Pursuant to Rule ____________________, ____________________ Rules of Civil 
Procedure, you are to answer the interrogatories hereinafter set forth, separately, fully, 
in writing, and under oath. You should deliver a true copy of your answer to the under-
signed attorney within 30 days after the date of service of these interrogatories.

EXHIBIT 10–1 Introductory paragraphs for interrogatories
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might establish the definition in the following way, “ ‘accident’ refers to the incident during 
which the plaintiff, Edward Paterson, was injured on the premises of the Kuasar Stadium, 
at 433 East 310th Street, Weston, Ohio.” The definition section also conserves space and 
shortens the questions by eliminating the need to repeat the meaning of a word that appears 
throughout the interrogatories. Finally, properly drafted definitions can enlarge the number of 
questions asked by defining a word to include several subtopics. For example, as indicated in 
Exhibit 10–2, the words “identify” and “identity,” when effectively defined, can result in an 
abundance of information about the people and the documents involved in a case.

Instructions Instructions prevent confusion and help the party preparing the interroga-
tories to obtain the needed information. When drafting the instructions, be sure to include 
instructions for any desired action by the other party. Also make certain to offer the oppos-
ing party the opportunity to attach documents instead of answering an interrogatory. This 
will save time and avoid the need to file a request for production of documents.

It is also important, when drafting the instructions, to consider the time period that the 
interrogatories will cover. Your request should seek not only information about the incident 
that gave rise to the lawsuit but also information about past conduct, conditions, and activities. 
For example, in the Kuasar Stadium case, the accident took place on August 3, 2010. Your 
instructions may indicate that the applicable time period for the answers to the questions will 
extend from August 3, 2009, to the date the defendant actually answers the interrogatories. 
This will allow you to detect any preexisting problem with the railing that might have con-
tributed to the collapse of the structure. Drafting these instructions must be done with care, 
however. The inquiry must be comprehensive enough to discover relevant information, yet 
narrow enough to avoid an objection that the request is overbroad and burdensome.

Another topic often included in the instructions is the duty to supplement answers 
when additional information is received or when the content of any previous answer has 
changed. However, it is important to note that not all states recognize this duty to supplement. 

 1. To “identify” a document or state the “identity of” a document shall mean to state 
with respect thereto:

 a. The identity of the person who prepared it;
 b.  The identity of the person who signed it or over whose signature it was or is 

issued;
 c. The identity of each person to whom it was addressed or distributed;
 d.  The nature and substance of the document with sufficient particularity to 

enable it to be identified;
 e. The date, if any, which the document bears; and
 f.  The present location of the document, including the identity of its custodian or 

custodians; or in lieu thereof, attach a copy of said document to your response 
to these interrogatories.

 2. To “identify” or to state the “identity of” a person shall mean with respect thereto:
 a. The person’s full name;
 b.  The person’s title and business or professional affiliation, if any, as of the time 

to which the answer relates; and
 c. The person’s present title and business or professional and residence addresses.

EXHIBIT 10–2 Definitions
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Furthermore, the Federal Rules [Rule 26(e)] only require supplementation when ordered by 
the court or when a party learns that the response was materially incomplete or incorrect and 
the correct information has not otherwise been made known during the discovery process. The 
instructions also should explain how to deal with any objections that the responding party has 
to the interrogatories. For example, should the responding party object to part of a question, 
she should be instructed to answer any other part of that question that is not objectionable. A 
special instruction may be used to inquire about any information withheld under a claim of 
the attorney-client privilege, the work product privilege, or the common interest privilege.

Because the instruction section of the interrogatories is a crucial part of this document, 
that heading should be centered and placed in boldfaced type. Some law firms combine 
definitions and instructions, so check on the accepted procedure in your office. Exhibit 10–3 
contains examples of the instructions that you might incorporate in the interrogatories 
directed to the plaintiff in the Kuasar Stadium case.

 A. You are required by Rule __________ of the _____________________ Rules of Civil 
Procedure to:

 1. Answer fully and factually each of the interrogatories hereinafter set out.
 2. Furnish all information called for by said interrogatory.
 3. Sign your response.
 4. Swear to your response.
 5. Serve same upon the undersigned attorney within thirty (30) days after the 

date of service of these interrogatories. You are further instructed:
 B. Every interrogatory herein shall be deemed a continuing interrogatory, and 

you are to supplement your answers promptly if and when you obtain relevant 
information in addition to, or in any way inconsistent with, your initial answer to 
any interrogatory.

 C. If you object to, or otherwise decline to answer, any portion of an interrogatory, 
provide all information called for in that portion of the interrogatory to which 
you do not object or which you do not decline to answer. If you object to an 
interrogatory on the grounds that to provide an answer would constitute an 
undue burden, provide such requested information as can be supplied without 
undertaking an undue burden. For those portions of any interrogatory to which 
you object or otherwise decline to answer, state the reason for such objection or 
declination.

 D. The applicable period of time, unless otherwise provided, shall be from __________ 
to the date of answering these interrogatories.

 E. If any answer is refused in whole or in part, on the basis of a claim of privilege or 
exemption, state the following:

 1. the nature of the privilege or exemption claimed;
 2. the general nature of the matter withheld (e.g., substance of conversation of 

the withheld information, name of originator);
 3. name(s) of person(s) to whom the information has been imparted; and
 4. the extent, if any, to which the information will be provided subject to the 

privilege or exemption.

EXHIBIT 10–3 Instructions
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Specific Interrogatories Several types of interrogatories may be asked. Each of these 
is designed to elicit a different form of information related to the lawsuit. These special 
interrogatories include interrogatories that identify people, interrogatories that establish 
facts or lead to the discovery of facts, interrogatories that identify documents, and interrog-
atories that identify contentions. The number of specific questions allowed under the new 
Federal Rules is 25. Care must be taken in drafting questions because “discrete” subparts 
are counted separately. Obviously this is so that attorneys do not defeat the 25-question 
limit by drafting compound questions with multiple subparts.

 1. Interrogatories that identify people. The identities of the people who are involved 
in the lawsuit are very important. As part of the initial mutual discovery, you should 
receive names of persons who are likely to have discoverable knowledge relevant to the 
disputed facts that are stated with particularity in the pleadings. However, you still 
may wish to ask some specific questions about individuals. You also may be in a juris-
diction that does not provide for any mutual disclosure. For example, in the Kuasar 
Stadium case of this chapter’s Commentary, you may need to determine the identi-
ties of any witnesses to the accident. You also may need to identify the maintenance 
workers who maintained or repaired the walkway and the railing that collapsed. In 
addition, it would be helpful to uncover the identities of individuals who have direct 
knowledge of the condition of the entire physical plant of the stadium to determine 
whether there is a pattern of negligent behavior on the part of the stadium employees 
charged with maintaining the condition of the premises.

   Another area of questions about people concerns the identities of all persons who 
have given statements to the other party’s attorney. For example, has the opposing 
attorney taken statements from witnesses, physicians, neighbors, safety experts, and so 
on? Once you receive this information, you will be able to schedule any depositions 
that your attorney decides are necessary. You also will be able to draft any document 
production requests that appear appropriate.

   Finally, in some jurisdictions, interrogatories can be used to identify the expert 
witnesses that the opposition intends to call at trial as witnesses. Exhibit 10–4 gives 
an example of this type of interrogatory.

   It is important to note that such an interrogatory can be asked only about an 
expert who will be called to testify at trial. If an expert will not be called to testify, this 
information is not discoverable. It is protected by the work product privilege.

 2. Interrogatories to establish facts. Some of the questions in any set of interrogatories 
will seek to uncover facts surrounding the allegations in the pleadings. These questions 
should always be aimed at the most recent pleading filed by the opposition. Thus, if 
the plaintiff has filed an amended complaint, that amended complaint becomes the 
target of the fact-finding interrogatories, rather than the original complaint. Fact-finding 
interrogatories should cover the who, what, when, where, why, and how of the allegations. 
This is known as seeking the “five W’s and an H.”

 3. Interrogatories that identify documents. Although mutual discovery may have 
revealed the existence of some documents, you may wish to ask some specific ques-
tions regarding documents. Interrogatories directed at uncovering documents may 
seek information about medical reports, medical bills, earning statements, and income 
tax returns. Such questions also may seek to discover any statements received or given 
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in connection with the accident. Pleadings and prior discovery are additional docu-
ments that interrogatories may ask about.

 4. Interrogatories that identify contentions. Rule 33(c) of the Federal Rules of Civil 
Procedure states that an interrogatory need not be objectionable simply if it asks for 
“an opinion or contention that relates to fact or the application of law to fact.” This 
is a crucial part of the interrogatories because it requires the disclosure of not only the 
contention but also the basis for that contention. For example, in the Kuasar Stadium 
case, the interrogatories sent to your client may seek the following contention.

Example

1.  Do you contend that Defendant, The Kuasar Management Corporation, was negligent by 
failing to maintain safe premises for its customers?

2.  If so, please state all facts upon which you base your contention.
3.  If your answer to question number 1 is yes, please identify every person who has knowl-

edge or information relating to those facts.
4.  If your answer to question number 1 is yes, please state whether any statements have been 

given by persons you identified in question number 3 above.
5.  If your answer to question number 1 is yes, please identify any document or other evidence 

that you believe supports your contention.

The answers to these questions may not be obvious early in the lawsuit. Therefore, 
these types of questions are of greater value in a set of interrogatories filed toward the end 
of the discovery process. In fact, the court may order that this type of “interrogatory need 
not be answered until after designated discovery has been completed or until a pretrial 
conference or other later time.”

State the name, business address, title, and qualifications of each and every person 
whom you intend to or may call as an expert witness during the trial of this case. With 
respect to each such expert, state the following information:
 a. Describe in detail the subject matter about which the expert is expected to 

testify;
 b. Each and every mental impression and opinion held by the expert with respect 

to this lawsuit and all facts known by the expert (regardless of when the 
actual knowledge was acquired) that relate to or form the basis of such mental 
impressions and opinions;

 c. The style, case number, and court of each and every case in which such expert 
has previously provided expert testimony, whether by deposition or at trial;

 d. List and describe completely all facts provided to the expert witness for use in 
connection with the expert’s analysis of all or any portion of the issues in this 
case. For any such facts that are in document form, you may instead attach a 
copy of such document to your response to these interrogatories; and

 e. If the expert has submitted a report, please recite verbatim all contents thereof 
or, if you prefer, a copy of same may be attached to your response to these 
interrogatories.

EXHIBIT 10–4 Expert witness interrogatory
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ESI and E-Interrogatories One of the most effective ways for an attorney involved in 
a complicated lawsuit to obtain information about his opponent’s computer records is by 
filing interrogatories aimed at determining the nature of those records. The most efficient way 
to gather electronically stored information (ESI) is to first send interrogatories, the answers to 
which can then guide the attorney’s document-production requests. As is true of traditional 
interrogatories, the initial step in fashioning the e-interrogatories is to define all terms. The 
interrogatories that then follow should fall under several categories. First, the interrogatories 
should ask about the actual nature of the party’s computer system. Such questions would 
attempt to determine the number and types of computers that are in operation as a part 
of the party’s daily routine. This is not as simple as it seems on the surface. Sometimes 
certain computers may escape detection. This is why it would be helpful to make certain 
that the interrogatories specify that the term computer includes the mainframe, desktop 
PCs, laptops, iPods, mobile phones, digital camcorders, personal digital assistants (PDAs), 
and home computers that are part of a network. It is also wise to remember that many 
employees retain the habit of filing paper copies of all e-documents, even those e-files that 
have been deleted from their computer system. In fact, some employers require the retention 
of paper copies as a precaution against a computer system failure.

Another set of questions attempts to determine the configuration of any network 
systems that are a part of the party’s operation. Such questions should also identify the 
number and location of all workstations and all network servers. It is also important to ask 
about any upgrades that have occurred, any equipment changes, any reformatting, and any 
policies that involve the elimination of data. Closely related to these are the policies that 
mandate the preservation of certain records or any backup processes in use for the saving 
of data. Another set of questions should be specifically aimed at acquiring an understand-
ing of the party’s e-mail system. It is also important to obtain the names and a list of 
responsibilities of all individuals who are in any way involved in maintaining or servicing 
the party’s computer system. This may include the identities of both in-house and outside 
information technology (IT) experts, as well as administrative assistants and interns who 
work with IT experts.

Forms of Electronically Stored Information When writing interrogatories, it is essen-
tial to remember the diverse nature of ESI. Recall that ESI includes all computer-generated 
records including animations, anti-theft systems and databases, archives, audio discs, audio 
networks, audio records, audio systems, audio tapes, backup tapes, blogs, cartridges, chatrooms, 
“cookies,” credit cards and records, databases, data processing cards, debit cards, debit records, 
deleted data, digital cameras, digital photographs, discs, documented image technology, drives, 
embedded chips, e-mail attachments, e-mail messages, e-mail software, event data recorders 
(in vehicles), external hard drives, fax machines, financial data, flash drives, global positioning 
systems, graphics, handheld wireless devices, hardware, images, input data, instant messages, 
Internet service providers, Internet use records, intranets, keyloggers, laptops, legacy data, 
medical devices and records, memory sticks and flash cards, metadata, mobile phones, mobile 
phone memory, music files, networks, pagers, personal computers, PDAs, printers, radio 
frequency identification tags or chips (RFIDs), removable discs, security cameras and other 
security and surveillance devices, servers, software, spreadsheet data, spreadsheets, spyware 
databases, statistical data, system and network data, tapes, text messages, toll road cards, travel 
drives, video discs and videotapes, voicemail, Web-based bulletin board postings, Web-based 
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discussions, word processed documents, and voice mail. When interrogatories involving ESI 
are compiled, your supervising attorney must be careful to ensure that all forms of data are 
included in the questions.12

Metadata and Metadata Mining It is essential to understand that ESI includes 
metadata. Metadata involves ESI that records data about data and, therefore, is an 
essential component of electronic data. Metadata includes such things as a tracking 
record that shows the technique used to compile the data, who compiled the data, how 
they used the data, where they stored the data, and so on.13 Metadata describes the data 
itself by indicating its size, name, nature, and content as well as changes that have been 
made to the data as it was developed. Metadata can also include invisible data that is 
preserved in a wide variety of software programs. These programs include spreadsheets, 
e-mail records, printing records, data bases, and word processing records. When a docu-
ment is sent electronically, rather than delivered in paper form, the invisible metadata 
goes along with that document. Consequently, the recipient can access the metadata and 
discover a wide range of things that the sender did not intend to reveal.14 This means 
that your supervising attorney might be able to access the metadata and, as a result, 
uncover additional information that was hidden within that data thus enhancing the 
discovery process.

On the other hand, some people believe that searching metadata for evidence, a pro-
cess referred to as metadata mining, is at the very least unprofessional and perhaps even 
unethical. Those who oppose metadata mining suggest that because metadata is hidden 
ESI and because ESI retrievers are often unaware that, along with the requested ESI, they 
are retrieving and sending information about alterations, insertions, removals, corrections, 
extensions, notations, enhancements, criticisms, authorship, and attachments, the practice 
amounts to electronic theft. A savvy attorney can use metadata mining software to locate 
privileged information by recovering e-mail messages sent to and from opposing counsel.15 
Still, it is difficult to see how parties who deliberately remove metadata from ESI are not 
culpable for failing to preserve evidence, one of the most fundamental duties of those 
involved in litigation.16

Interrogatories and Rescued ESI Another set of questions might attempt to deter-
mine whether some of the ESI that is in the possession of the ESI retriever might be retriev-
able although it appears to have been permanently deleted. Such interrogatories should ask 
about those IT experts who might understand the intricacies of the computer system to 
such a degree that they can retrieve even apparently irretrievable ESI. As noted previously, 
this may involve obtaining a list of those individuals who function as both in-house and 
outside information technology experts, in addition to interns, adjunct employees, train-
ees, retirees, and administrative assistants who might have similar experience, education, 
and expertise. Moreover, even before the advent of the current amendments to the Federal 
Rules of Civil Procedure, the courts were willing to acknowledge that even deleted ESI is 
a legitimate target of discovery.17 Therefore, this valuable source of evidence ought not to 
be ignored as an asset of interrogatories.

Summary Paragraph No matter how careful you are in drafting interrogatories, you will 
not cover all the information you will need to help your client in the lawsuit. A summary 
paragraph can be used to request any information that may be relevant to the suit. Such a 

metadata mining
The process of searching 
metadata for evidence.
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summary question might read, “Do you have any additional information relevant to the 
subject of the lawsuit that has not been previously covered in your foregoing answers to these 
interrogatories? If so, please state that information.” There are problems, however, with using 
this type of summary question. Although there is no harm in asking such a question, the 
responding party may object on the grounds that it is either overbroad or vague.

Signature and Certificate of Service At the end of the specific questions, a signa-
ture line for the attorney and the firm’s address should be included. Following the signature 
block, a certificate of service sets out the date, type of service, and to whom service of the 
interrogatories was made. Interrogatories are not filed in the federal court. You should con-
sult your state and local rules to determine whether filing is necessary in your jurisdiction. 
Exhibit 10–5 is a checklist for the paralegal’s use in drafting interrogatories.

 1. Read the documents—correspondence, pleadings, statements, documents 
produced, and so on.

 2. Understand what the attorney wishes to accomplish with this particular set of 
interrogatories.

 3. Read the pertinent court rules to determine such items as format and number of 
interrogatories permitted.

 4. Consult form interrogatories.
 5. Draft preliminary portions of request: title of document, introductory paragraph, 

and definitions and instructions, including time covered, continuing nature of 
interrogatories, procedure to be followed for objections, and permission for the 
party to provide a document instead of describing same.

 6. Draft interrogatories that are directed to your facts and issues. Remember to 
identify facts and expert witnesses and documents that form the basis for the 
party’s allegations or defenses. Include interrogatories that ask for legal and 
factual contentions.

 7. Keep the interrogatories simple.
 8. Organize interrogatories into categories.
 9. Make certain the interrogatories ask the who, what, when, why, where, and how 

questions.
 10. Request all facts relied upon in the last pleading filed.
 11. Interrogatories should not be excessive in length or number.
 12. Read the interrogatories for possible objections. Revise to avoid objections, if 

possible.
 13. Proofread carefully prior to submitting to attorney for review, signature, and 

execution of certificate of service.
 14. Arrange for service and filing, if necessary.
 15. Calendar the answer date and follow up for same.
 16. Consult with the attorney regarding the possibility of filing a motion to compel.

EXHIBIT 10–5 Tips for drafting interrogatories
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Motion to Compel
Usually the party responding to the interrogatories will cooperate fully. If there are objec-
tions to certain questions, such objections can frequently be resolved on a friendly basis. 
However, there are times when the other party does not cooperate. The motion to compel 
can help remedy this situation.

Once the opposing party’s answers are received, you should promptly read each 
answer, review the objections, and note any answer that is incomplete, unclear, evasive, 
or nonresponsive. Your attorney will be required to communicate with the other attorney 
and make a good faith effort to resolve any problem (Rule 37 of the Federal Rules of Civil 
Procedure). However, if agreement cannot be reached between the parties, you may be 
asked to draft a motion to compel.

Rule 37 of the Federal Rules of Civil Procedure allows for the filing of a motion to 
compel the uncooperative party to respond to the interrogatories. The motion must con-
tain a declaration from the attorney for the moving party stating that a good faith effort to 
resolve the matter was made. Sanctions are available under Rule 37 if the responding party 
fails to answer the interrogatories properly and completely. Normally the courts are reluc-
tant to grant sanctions unless efforts have been made by the parties to resolve the problem. 
Recall also that a recent amendment to Rule 37 protects parties who lose ESI because of 
routine computer operations. This safe harbor amendment asserts that the court cannot 
place a penalty on a party if that party cannot retrieve ESI that was deleted following the 
standard operating procedures of a computer system.

DRAFTING ANSWERS TO INTERROGATORIES
Like all other forms of discovery, responding to interrogatories requires patient and 
careful planning. Because your client is responsible for answering the questions, it is 
essential that he be contacted immediately upon the receipt of a set of interrogato-
ries. Working with the client, you can then determine how much time is needed to 
respond, how each question should be answered, which questions must be supple-
mented, which questions are best answered with business records, and which ques-
tions require objections.

Determining Time Limits
As soon as your office receives a set of interrogatories, you should contact the client 
and forward a copy of those interrogatories to him. Remember that the deadline for 
responding is normally 30 days after the interrogatories were received. Most interroga-
tories cannot be answered quickly. Therefore, you will have to consult with the client to 
determine whether the time allowed is realistic. If you and the client conclude that more 
time is required, your attorney will have to negotiate an extension of that time period. It 
is important to take care of this immediately, because in some jurisdictions the failure to 
respond on time may waive the right to object to any interrogatory for which a proper 
objection might have been made in a timely fashion. Exhibit 10–6 is a checklist for use 
in drafting interrogatory answers.
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Answering the Interrogatories
Interrogatories directed to an individual must be answered by that individual in writing 
under oath. Interrogatories addressed to a corporation may be answered by any officer, 
agent, or employee who has the requested information. In the Kuasar Stadium case, for 
instance, an employee who has information about the physical state of the railing before it 
collapsed could answer interrogatories on that issue.

Form of the Answers The client is responsible for answering the interrogatories. 
The client normally supplies the information to the attorney or the paralegal, who drafts 
the actual answers. Each interrogatory must be answered separately, in writing. In some 
jurisdictions, answers must be engrossed by restating the interrogatory to be answered. 
The form of the answer must duplicate the interrogatory. For example, if the interrogatory 
contains six subparts, the answer contains six subparts. Some states, notably California, do 
not require that answers be engrossed. No rule requires answers to be complete sentences. 
Your attorney decides matters of writing style.

Content of the Answers A party answering the interrogatories has a duty to make a 
reasonable investigation to obtain all information requested. Interrogatory answers must 
be straightforward and complete. On some occasions, however, you may need to qualify a 
response or indicate that the answer is unknown at the time. If the answer is unknown at 
the response time, you may state that fact and supplement the answers later if so required. 
If you do not answer a question because of lack of sufficient information, you must include 
the reason for failing to answer. If the answer to an interrogatory has been given in a previous 
response, you may refer to that prior response. All hearsay information should be designated 

 1. Calendar deadline for answering interrogatories. Place several interim reminders 
into the system.

 2. Send a copy of the interrogatories to the client and schedule a meeting to begin 
working on the answers.

 3. Make another copy of interrogatories. Put one interrogatory on a page for 
drafting purposes. Place a copy of each interrogatory into a file. Any information 
or documents received that relate to that interrogatory should also be placed in 
the file.

 4. Note on the individual interrogatories the names of individuals who might have 
the information to answer the interrogatory and the location of that information.

 5. Review pleadings file for any previous answers to avoid contradictions.
 6. Review possible objections to interrogatories.
 7. Draft interrogatory answers after information is received from the client.
 8. Review draft interrogatories with client and attorney. Arrange for signing, filing, if 

necessary, and service of interrogatories.
 9. Remember to update interrogatory answers.

EXHIBIT 10–6 Checklist for drafting interrogatory answers

engrossment 
(or engrossing)
The process of creating the 
final form of a document just 
before that document is used 
in a formal setting.
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accordingly. This can be done by beginning the answer with a qualifying statement such 
as, “I have no personal knowledge, but have been informed by. . . .” A qualified response 
such as, “Upon information and belief . . .” should be adopted if you are not sure of your 
information or source.

You should disclose as little harmful information as possible. However, you must 
never deliberately conceal information that is requested in an interrogatory. Your supervis-
ing attorney’s role is to place the client in the best possible light in each answer without 
either distorting or misrepresenting the facts. One word of caution is appropriate here. 
Interrogatory answers are admissible only against the interest of the responding party. This 
means that you cannot use your client’s answers to prove the facts in your case. However, 
because your client was under oath, the opposition may use them to impeach the testimony 
of your client. Naturally, not all interrogatories can be used in this fashion. Some inter-
rogatories ask for relevant but inadmissible information.

Fulfilling the Duty to Supplement
Federal and state rules may vary on the duty of a party to supplement interrogatory 
answers. In federal court, the following situations require that interrogatory answers be 
supplemented:

 1. If a party learns that the response given was in some material respect incomplete or 
incorrect and the additional or corrective information has not otherwise been made 
known; or

 2. By order of the court or by agreement of the parties.

Because the duty to supplement interrogatory answers is a statutory requirement, your 
attorney will determine when updated answers are needed. However, you can assist in 
supplementing answers by maintaining a file on any interrogatories that might have to be 
updated.

Objecting to Interrogatories
Objections to interrogatories may be served with the answers or in a separate pleading. 
As might be expected, the same objections that are available in response to the other 
discovery devices are available in response to interrogatories. Rule 26(g)(2) and Rule 33 
of the Federal Rules of Civil Procedure require that objections be signed by the attorney. 
As noted in previous chapters, the grounds for such objections include arguing that 
the answer to a particular question would provide information that is protected by the 
attorney-client privilege or the work product privilege. You may also argue that an inter-
rogatory is irrelevant, overbroad, vague, or unintelligible. Another objection is that the 
interrogatories are unduly burdensome. If a question is objectionable in part only, it must 
be answered to the extent that it is not objectionable. You should not object to the whole 
question if part of it is proper.

The Attorney-Client Privilege, the Work Product Privilege, and the Common 
Interest Privilege Recall that the attorney-client privilege seeks to protect any and 
all types of communication between the attorney and the client. In the same way, the 
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work product privilege protects letters, notes, memos, documents, records, and other 
items that are prepared by an attorney in anticipation of a lawsuit. The common interest 
privilege protects any communication that takes place between attorneys for different 
clients when those clients share a common interest. Should an interrogatory ask for 
information that would violate these privileges, an objection can be raised. According to 
Rule 26(b)(5) of the Federal Rules of Civil Procedure, if an attorney objects to a question 
based on privilege, the objection must include a description of the nature of the docu-
ments, communications, or things not produced or disclosed in a manner that, without 
revealing the information, will enable the other party to assess the applicability of the 
privilege or protection.

The Medical Privilege and the Confessor-Penitent Privilege Recall that the 
medical privilege that exists between a patient and a physician (psychiatrist, psychologist, 
dentist, podiatrist) is designed to protect the patient’s confidential communication with 
medical professionals. Similarly, the confessor-penitent privilege protects the confidential-
ity of any communication between a person and confessor. This privilege belongs to the 
penitent, but the law also protects a confessor who has taken a religious oath not to reveal 
the content of such communications.

Inadmissible and Irrelevant Evidence As we saw earlier in this chapter, the scope 
of discovery is much broader than the scope of evidence that can be presented at trial. 
Still, even the search for evidence during discovery has its limits. Any interrogatory must 
be reasonably calculated to lead to admissible evidence. If the answer to an interrogatory 
cannot be reasonably calculated to lead to admissible evidence, you may object to it. Also, 
should an interrogatory ask for information that is irrelevant to the subject matter of the 
lawsuit, you may object on that basis.

Overbroad, Vague, and Unintelligible Interrogatories As mentioned, an over-
broad interrogatory is one that is not narrowly defined and that is, therefore, difficult, if 
not impossible, to answer. A vague interrogatory is one that does not clarify exactly what 
information is sought. An unintelligible interrogatory is one that cannot be understood. 
All provide appropriate grounds for an objection.

Unduly Burdensome Objections The exact definition of an unduly burdensome set 
of interrogatories is elusive. Generally the courts ask the following questions to determine 
whether a set of interrogatories is unduly burdensome:

 1. Will an inordinate amount of time be required to answer the questions?

 2. Will the expense incurred in locating the answers be excessive?

 3. Does the question seek information for which there is no compelling requirement?

 4. Will the burden placed on the responding party exceed the benefit gained by the 
requesting party?

 5. Has the information already been revealed during other steps in the discovery 
process?

The more of these questions to which the court can say yes, the more likely it is that 
the interrogatories will be found to be unduly burdensome.

unduly burdensome
A set of interrogatories 
made during discovery that 
is so complex and detailed 
that it will require the party 
answering the interrogatories 
to spend excessive time, effort, 
and expense, and which will 
result in a burden on that party 
that far exceeds any benefit 
gained by the opposing party.
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Confidentiality Agreements and Protective Orders As noted in previous chapters, 
often a lawsuit involves matters that one party wants to keep as secret as possible. For example, 
one party may have a trade secret that requires protection or a customer list that it wants to 
keep as confidential as possible. Such limitations can be imposed voluntarily through a confi-
dentiality agreement or by a court decree through a protective order. Interrogatories that seek 
information covered by a protective order or a confidentiality agreement should be answered 
in accordance with the terms of the order or agreement.

Burden of Proof The party objecting to an interrogatory has the burden to prove the 
validity of the objection. Thus, the specific and particular grounds for the objection must 
be explained. The amount of detail required to sustain an objection in a hearing varies, 
depending on the nature of the objection. An objection based on privileged information 
or work product may be resolved by the judge’s inspection of the documents in camera, a 
private viewing by the judge to determine the validity of the objection.

THE COMPUTERIZED LAW FIRM
Macros

SCENARIO
Your supervising attorney has asked you to draft the inter-
rogatories in the Kuasar Stadium case. The attorney would 
like this set of interrogatories in the mail today. You are 
about to begin working on the project when she calls you 
into her office and tells you that one of the other paralegals 
in the firm has just called in sick. Your fellow paralegal was 
also working on several sets of interrogatories that your 
attorney needs by 1:00 p.m. She asks that you draft not only 
the interrogatories for The Kuasar Management Corporation 
but also the ones on which the absent paralegal was work-
ing. You take a look at the preliminary work that was done 
on those interrogatories and you see that many of the parts 
of each are repeated in each set, even though the cases are 
very different. For example, you note that the caption of the 
case, several background questions, the certificate of service, 
and the law firm’s signature block are all repeated, with only 
minor variations. You have also been told by your supervis-
ing attorney that if you do a good job on this project, in the 
future you will be given several other similar projects.

PROBLEM
It will be very time consuming and quite repetitive to 
have to rekey all of these nearly identical parts. You 

could use a copy and paste command; however, you 
would like to have this information available in the future 
without having to call up any specific client file. Is there 
any shortcut you can take that will allow you to save this 
commonly used information and have it readily available 
in the future?

SOLUTION
Both Word and WordPerfect offer a time-saving device 
for the creation of repetitive text material. This time-
saving device is known as a macro. A macro will store 
frequently used keystrokes that make up phrases or 
paragraphs. Once a macro is created, it can be stored. 
You can assign the macro to a toolbar or you can cre-
ate shortcut keys to run the macro. The “Help” feature 
on both Word and WordPerfect will lead you through 
the process of creating, storing, and calling up a 
macro. Additionally, both Word and WordPerfect have 
preinstalled macros to help with common tasks. To 
find out what these are, again use the Help menu. The 
use of macros allows you to avoid retyping common 
phrases or paragraphs without having to remember 
the names of prior files from which you could copy 
the material.

in camera
A hearing or other proceeding 
that is held in the judge’s 
private chambers out of 
the sight and hearing of 
any spectators; in private; in 
chambers.
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Summary

• Interrogatories are written questions submitted by one party to another party. The 
responding party must answer these questions in writing and under oath. Rule 33 of 
the Federal Rules of Civil Procedure regulates the use of interrogatories in federal courts. 
Answers sought by interrogatories must be relevant to the pending lawsuit. However, 
those answers need not be admissible at the time of the trial, as long as they are reason-
ably calculated to lead to the discovery of evidence that can be submitted at trial. The 
primary purpose of interrogatories is to obtain information on the basic facts in a case, 
including any other people who may be involved in the lawsuit. Interrogatories also 
may be used to determine the party’s contentions and to locate relevant documents. A 
set of interrogatories may disclose the identities of both lay and expert witnesses that the 
other party intends to call to the stand at trial. Interrogatories offer substantial advan-
tages over other discovery methods. However, they also have distinct disadvantages.

FINDING IT ON THE INTERNET

An article entitled, “Metadata Primer—A ‘How To’ Guide on Metadata Implementation” 
can be found <http://www.lic.wisc.edu/metadata/mataprim.htm>. The article, which was 
written for the National States Geographic Information Council, explores the nature and 
the crucial importance of metadata, as well as its uses, forms, and effectiveness as a data 
tool. Read the article and write a report entitled, “The Ins and Outs of Metadata.”

The recent amendments to the Federal Rules of Civil Procedure deal extensively with the 
problems created by the proliferation of electronically stored information, especially as that 
ESI relates to discovery. Many sources explaining these rules can be found on the Internet. 
One such source is known as The Pocket Part, an online academic journal published by The Yale 
Law Journal. The Pocket Part can be accessed at <http://www.thepocketpart.org>. A recent 
issue of The Pocket Part includes an article on metadata. Access the article and write a report 
examining some of the issues surrounding metadata and discovery.

Security Management On-Line maintains a Web site at <http://www.security
management.com>. A Committee Note on Federal Rule 33 appears on page 27 of a report 
titled “Amendments to the Federal Rules of Civil Procedure.” Access the Web site, find the 
article, and write a detailed report on the implications of the amendment to Rule 33 as 
reported by the committee. Explain whether you agree or disagree with the way the com-
mittee interprets the new rule.

The Web site of Lexis-Nexis can be accessed at <http://www.lexisnexis.com>. Access 
the Web site and find a section titled Lexis Nexis Applied Discovery. The section explains the 
new Federal Rules of Civil Procedure as they relate to discovery. Explain what the section 
says about the changes to Rule 33.

The journal Case Law Update and E-Discovery News can be accessed at <http://www.
krollontrack.com>. The July 2006 issue (volume 6, issue 7) outlines the results of several 
new cases on the implications of e-discovery and ESI. Access this issue of Case Law Update 
and E-Discovery and report on the results of each new case.

http://www.lic.wisc.edu/metadata/mataprim.htm
http://www.thepocketpart.org
http://www.securitymanagement.com
http://www.lexisnexis.com
http://www.krollontrack.com
http://www.krollontrack.com
http://www.securitymanagement.com
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• One of the primary methods for an attorney to obtain information about the opposing 
party’s ESI is by filing interrogatories designed to uncover the nature and extent of that 
ESI. The most proficient way to compile ESI is to send interrogatories, the answers to 
which will determine the attorney’s document-production requests. The interrogato-
ries should include several topics: (1) the actual nature of the party’s computer system; 
(2) the configuration of any networks; (3) information on any upgrades, equipment 
changes, and reformatting; (4) the details of any policies that mandate the preservation 
or elimination of certain records; (5) information concerning any backup processes in 
use to save data; (6) a description of the party’s e-mail system; and (7) the names and 
responsibilities of all IT experts, their assistants, and interns involved in maintaining 
or servicing the party’s computer system.

• Most jurisdictions require a title, introductory paragraph, definitions, instructions, spe-
cific interrogatories, a signature, and a certificate of service for interrogatories. Several 
types of interrogatories may be asked. Each of these is designed to elicit a different form 
of information related to the lawsuit. These special interrogatories include interrogatories 
that identify people, interrogatories that establish facts or lead to the discovery of facts, 
interrogatories that identify documents, and interrogatories that identify contentions.

• Because the client is responsible for answering the questions, it is essential that she be 
contacted immediately upon the receipt of a set of interrogatories. Working with the 
client, the paralegal can then determine how much time is needed to respond, how 
each question should be answered, which questions must be supplemented, and which 
questions are best answered with business records.

Key Terms

engrossment
in camera

metadata mining unduly burdensome

Review Questions

 1. What are interrogatories?

 2. What are the purposes of filing interrogatories on the opposing party?

 3. What are the advantages and disadvantages of using interrogatories?

 4. What are the new rules regarding ESI and interrogatories?

 5. What are the specific types of interrogatories that can be asked?

 6. What types of topics would have to be covered in any set of interrogatories designed 
to pave the way for a document-production request in relation to ESI?

 7. What options are available to the requesting party should the responding party 
refuse to answer an interrogatory?

 8. When is it necessary for the responding party to supplement an answer to an interrogatory?
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 9. What objections to interrogatories can be raised by the responding party?

 10. What is the procedure for dealing with an objection based on privileged information?

Chapter Exercises

Where necessary, check with your instructor prior to starting any of these exercises.

 1. Review your state’s rules relating to interrogatories. Check local court rules to see 
whether there are any restrictions on the number of interrogatories and/or the number 
of sets of interrogatories that can be filed in a lawsuit.

 2. Prepare a chart of the objections to interrogatories that are permitted in the federal and 
state courts in your area.

 3. Analyze the following situation and determine the proper response:

 a. Suppose that in the Kuasar Stadium case, your supervising attorney has asked you 
to draft a set of interrogatories to be sent to The Kuasar Management Corporation, 
the object of which is to lay the foundation for a later document-production 
request related to all ESI stored in the corporation’s computer system. One set of 
interrogatories would have to attempt to determine the number and types of com-
puters that are in operation as a part of the corporation’s daily routine. How would 
you phrase the interrogatories to ensure that no computers escape consideration?

 b. Another set of questions would attempt to determine the configuration of the 
corporation’s e-mail system. What questions would you consider asking about the 
e-mail system?

 c. Another set of questions would aim to obtain the names and a list of responsibilities of 
all individuals who are in any way involved in maintaining or servicing the corporation’s 
computer system and any network systems that are a part of the corporation’s opera-
tion. List the types of individuals who would have to be included in this question.

 d. Another set of questions would have to deal with the computer records themselves. 
What types of questions would you have to ask about these records?

Chapter Project
In your state’s form book, locate a sample set of interrogatories for a case involving the 
type of accident that occurred in the Kuasar Stadium case. Draft a set of interrogatories to 
the defendant corporation, in which you request all information relating to the accident. 
Also, if appropriate in your state, request information relating to the identity of all experts 
who will be called to testify at trial. Include questions on the subject matter about which 
each expert will testify, all opinions that each expert has on the matter, the case number 
and court of each case in which each expert has testified, and all facts provided to each 
expert witness for use in analysis of the case. Also, request a copy of any reports the expert 
witnesses have prepared in connection with the case.
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THE BENNETT CASE
Assignment 10: Drafting Interrogatories
Your supervising attorney is interested in identifying all parties who worked for Bennett 
while she was acting manager as well as all parties who were involved in the hiring pro-
cess of the permanent training manager. Your attorney is also interested in identifying all 
documents, including all ESI that might contain relevant information. Prepare a set of 
interrogatories to be sent to the defendant requesting this information, as well as other 
relevant information.
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Physical and Mental
Examinations



COMMENTARY—THE RUTHERFORD CASE
Your supervising attorney decided to take a personal injury case. She has called you into 
her office to go through the details of the case. Her client is a young man named Clark 
Rutherford who was hit by an SUV driven by Lenore Pearson, the defendant in the suit. 
The attorney representing Ms. Pearson has requested that Mr. Rutherford submit to a 
medical examination. It seems rather clear to your supervising attorney that opposing 
counsel, Norbert Whitfield, intends to argue that Mr. Rutherford’s injuries are either non-
existent or not as serious as advertised. After discussing Mr. Rutherford’s recollection of 
the accident, your supervising attorney has concluded that Ms. Pearson may not have 
been wearing her glasses the night of the accident, something that would help solidify 
your attorney’s case against her. Your supervising attorney wants you to cooperate with 
Attorney Whitfield in arranging Mr. Rutherford’s examination. She also wants you to 
arrange for an eye examination for Ms. Pearson.

OBJECTIVES

Chapters 8, 9, and 10 introduced two specialized types of discovery, depositions and 
interrogatories. The request for physical or mental examination is another effective tool 
in the discovery process. After reading this chapter, you should be able to:

• define physical and mental examination.
• outline four types of cases in which the physical and mental examination may 

be used.
• explain the purposes for requesting a physical or mental examination.
• outline the procedure for obtaining a physical or mental examination if the parties 

cannot agree to the examination.
• define the concepts of “good cause” and “in controversy.”
• relate the responsibilities a paralegal might perform in the physical and mental 

examination process.
• determine the possible consequences of a party’s refusal to submit to a physical 

or mental examination.

THE PHYSICAL OR MENTAL EXAMINATION
A physical or mental examination is the examination that a party must undergo con-
cerning a physical or mental condition that is at issue in a pending legal action. Such an 
examination is used when that physical or mental condition is an important factor in a 
lawsuit. One party to a lawsuit can request that the other party undergo a physical or mental 
examination. The request can be made even if the party who is to undergo the examina-
tion is a minor, in the custody of a parent, or a legally incapacitated person under the legal 
control of a guardian. Physical and mental examinations, by their very nature, will invade 
the privacy of the person undergoing the examination. For this reason, among others, this 
discovery tool is used only in certain types of cases.
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physical or mental 
examination
An examination that a party 
to a lawsuit must undergo 
concerning a physical or 
mental condition that is at 
issue in a pending legal action.
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Types of Cases Using Physical or Mental Examinations
Physical and mental examinations are often used in personal injury cases. In such cases, the 
physical or mental condition of a party can be very important in establishing the personal 
liability of the defendant or in determining the extent of the injuries suffered by the plaintiff. 
For example, in this chapter’s Rutherford case, your supervising attorney has requested a 
physical examination to determine if Ms. Pearson is nearsighted and whether she has difficulty 
seeing after dark. Because your supervising attorney has alleged that Ms. Pearson’s failure to 
wear her glasses contributed to the accident, and because Ms. Pearson has stated that her eye-
sight is quite good, an eye examination would be in order here. Moreover, Mr. Whitfield, 
Ms. Pearson’s attorney, has asked Mr. Rutherford to undergo a physical examination to 
determine whether his injuries are as serious as he contends.

Physical or mental examinations are not limited to personal injury cases, however. 
A physical exam might be requested to confirm the extent of the injuries in an industrial 
accident case. Such an examination may also be requested to determine the identity of the 
father of a child in a paternity suit or to establish whether a plaintiff is eligible for payments under 
the terms of a disability insurance policy. Whether or not an examination is requested often 
depends on the purpose that the attorneys have in mind when they are planning the legal 
strategy in a lawsuit.

Reasons for Allowing Physical and Mental Examinations
One reason the law allows physical and mental examinations is to establish the truth about 
the plaintiff ’s allegation of physical or mental injuries. For example, in the Rutherford case, 
if Mr. Rutherford claims to have a pinched nerve as a result of the car accident, a physical 
examination could help determine whether he is telling the truth. Another reason for per-
mitting physical and mental examinations is to discourage plaintiffs who have filed false 
or exaggerated claims. When plaintiffs are told that they must undergo a physical or a mental 
exam, they may decide to drop the suit rather than risk exposure as a fraud. In fact, the very 
existence of a rule allowing such examinations may deter the initial filing of fraudulent 
or exaggerated lawsuits. If a potential plaintiff finds out that the court may order a physical 
examination, that potential plaintiff may decide not to file that fictitious or exaggerated 
claim. One final reason for allowing such examinations is to uncover inconsistencies between 
a plaintiff ’s subjective complaints and the objective nature of the injury. In the Rutherford 
case, for instance, Mr. Rutherford may complain of severe back pain. A physical examination 
could determine whether there is an objective medical condition causing the pain.

FILING A MOTION FOR COMPULSORY 
EXAMINATION

Most physical and mental examinations are scheduled by mutual agreement of the attorneys 
for the parties. In such cases this mutual agreement should be set out in a letter or formal 
stipulation filed with the court. If agreement cannot be reached, however, a formal motion 
for compulsory examination will be necessary. Such a motion must establish good cause 
for the requested physical or mental examination. Exhibit 11–1 is an example of a motion for 
compulsory examination.

compulsory examination
An examination that a party 
to a lawsuit has been ordered 
by the court to undergo 
concerning a physical or 
mental condition.
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RAYFIELD COUNTY COURT

CLARK RUTHERFORD, )
  ) Civil Action No. 10-61491
    Plaintiff, )
  ) MOTION FOR PHYSICAL
  ) EXAMINATION
    v. )
  )
LENORE PEARSON, )
  )
    Defendant. )
  )
  )
_______________________________________________

TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW Lenore Pearson, the Defendant in the above cause, and files this Motion under Rule 35 of the State 

Rules of Civil Procedure, to require Clark Rutherford, the Plaintiff in the above cause, to submit to a physical examination 
by Andrew Altick, M.D., at 9785 Lorain Avenue, in the city of Sparta, and respectfully show the Court as follows:

I.
This is a case in which the Plaintiff alleges that he suffered permanent and disabling injuries as a result of an auto-

mobile accident on May 20, 2009 in the city of Athens in this state. The Plaintiff alleges that said accident was directly 
and proximately caused by the negligence of the Defendant.

II.
Defendant denies the allegations made by the Plaintiff concerning his injuries and disabilities. Accordingly, the 

physical condition of the Plaintiff is in controversy.

III.
Defendant has heretofore requested the Plaintiff to submit to a voluntary examination, and that request has been 

denied.

IV.
Defendant requests that the Plaintiff be ordered by the Court to submit to an independent medical examination at 

the offices of Andrew Altick, M.D., 9785 Lorain Avenue, in the city of Sparta in this state, on March 25, 2010, at 2 P.M.
WHEREFORE, the Defendant herein prays that the court grant this Motion in all respects and award all other and 

further relief to which Defendant is justly entitled.

 Respectfully submitted,

 ____________________________________________
 Norbert Whitfield
 Attorney for Defendant

EXHIBIT 11–1 Motion for a physical examination
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Rule 35(a) of the Federal Rules of Civil Procedure details the prerequisites for the 
content of a motion requesting an order for a physical or a mental examination. The party 
requesting the examination is responsible for giving notice to the person to be examined 
as well as to all the other parties or their attorneys. Notice is a formal written notification 
to the person to be examined and to the other parties. The moving papers, which are filed 
with the court and which give notice to the other party and the examiner, must specify 
the time, place, manner, conditions, scope of the examination, and the name of the person 
conducting the examination.

The motion must be specific. In the Rutherford case, for example, a broad request for 
Ms. Pearson to undergo a physical examination would be too vague and probably would 
not be ordered by the court. For instance, instead of simply asking for a physical examina-
tion, the motion could ask for an eye test to determine whether Ms. Pearson is nearsighted 
and has difficulty seeing after dark, which has more relevance to the case.

REQUIREMENTS FOR GRANTING THE MOTION 
FOR COMPULSORY EXAMINATION

Rule 35 of the Federal Rules of Civil Procedure sets down the conditions under which a 
motion for a physical or mental examination will be granted by the trial judge. The rule gives 
the trial judge total discretion in determining whether the request for a physical or mental 
examination meets two essential requirements. These requirements are that there be “good 
cause” for the examination and that the nature of the condition be “in controversy.”

Evidence of Good Cause
As noted earlier, both a physical and a mental examination will, by necessity, invade the 
privacy of the person submitting to the examination. For this reason, the courts tend to 
define good cause very strictly. In general, the court will decide that good cause exists to 
order such an examination only if the same information cannot be found in any other way. 
Still, good cause is a flexible concept that varies from one case to another and from one 
type of examination to another. For example, in the Rutherford case, because the physical 

notice
A formal notification of intent; 
the knowledge of a particular 
set of facts; the formal 
acquisition of the knowledge 
of a fact or set of facts.

good cause
A legally acceptable reason 
for doing something or for 
refusing to do something.

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Physical Examination has been furnished to 
counsel of record on this the twentieth day of February, 2010.

_____________________________________

EXHIBIT 11–1 (continued)



298     PART II I: DISCOVERY

condition of Mr. Rutherford is an important aspect of the case, the need for an examina-
tion is obvious. This may not be true in other lawsuits, such as one involving the question 
of whether a person was mentally competent to enter a contract.

Condition in Controversy
Rule 35 of the Federal Rules of Civil Procedure also requires that the physical or mental 
condition to be examined by the medical professional must be in controversy. To be 
in controversy, the condition to be examined must be at issue in the lawsuit. For example, 
a request for an order compelling a plaintiff to submit to a blood test would have nothing 
to do with a claim that his or her injuries prevent the performance of certain types of work. 
Such a request would not be ordered. In contrast, a request for an order to compel a defen-
dant in a paternity suit to undergo a DNA match to determine whether he is the father of 
a child would be at the heart of the dispute; such a request would be granted. Similarly, a 
request for a mental examination would not be granted if neither mental nor emotional 
injuries have been alleged. However, if a plaintiff claims to be the victim of intentionally 
caused emotional distress, a mental examination would be appropriate. In the Rutherford 
case, because your attorney intends to prove that Ms. Pearson’s poor eyesight contributed 
to the accident, and because Ms. Pearson has denied having eye problems, the matter is in 
controversy. Similarly, the extent of Mr. Rutherford’s injuries is also in controversy.

GRANTING A MOTION FOR COMPULSORY 
EXAMINATION

As noted earlier, Rule 35 gives the trial judge total discretion to decide if the party seeking 
a physical or mental examination has good cause for the request and whether the examina-
tion involves a condition in controversy. This discretion, however, does not mean that the 
moving party must prove his case on the merits as he would have to do at a trial. Nor does 
this discretion automatically mean that a hearing will be held prior to entry of an order for 
the examination. In some cases a hearing may be required. In others, the judge may decide 
that these requirements have been met on the basis of an affidavit filed by the attorney or 
a physician who believes that the examination is vital to establishing the claims or defenses 
of the case.

If the court decides to grant the motion for compulsory examination, it will issue an 
order compelling the party to submit to the examination. Usually the party seeking the order 
includes a proposed order when filing the original motion. Exhibit 11–2 is a sample form of 
a proposed order for entry by the trial judge. The judge may or may not enter the proposed 
order as submitted. In fact, the judge could even change the number or type of examinations 
asked for in the motion. For example, in the Rutherford case, the judge might order several 
examinations of Mr. Rutherford to determine the nature and the extent of his injuries. The 
court also has the authority to order subsequent examinations if it feels the facts require 
further validation. In the Rutherford case, for example, part of Ms. Pearson’s defense may 
be that Mr. Rutherford’s problems stem from a previous industrial accident and not from 
his collision with her automobile. In such a case, the judge might order several examinations 
to help validate or invalidate that defense.

in controversy
In the case of a physical or 
mental examination, the 
prerequisite that the condition 
to be examined must be at 
issue in the lawsuit.
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THE PARALEGAL’S ROLE IN PHYSICAL 
AND MENTAL EXAMINATIONS

Your role as the paralegal in the request for a physical or mental examination will depend on 
whether your supervising attorney or the opposing attorney has requested such an examination.

Arranging for the Examination of an Opposing Party
If your supervising attorney has requested an examination of an opposing party, you may 
be asked to schedule the actual examination. In such a situation, you should contact the 

 RAYFIELD COUNTY COURT

CLARK RUTHERFORD, )
 ) Civil Action No. 10-61491
    Plaintiff, )
 ) ORDER
    v. )
 )
LENORE PEARSON, )
 )
    Defendant. )
 )

This matter being heard on Defendant’s Motion to compel the physical examination 
of Plaintiff, all parties having been given notice, and the court having heard arguments, 
it is hereby ordered that:

 1. Plaintiff Clark Rutherford be examined by Andrew Altick, M.D., at 9785 Lorain 
Avenue, in the city of Sparta in this state, on March 25, 2010, at 2 P.M. unless the 
Plaintiff and Dr. Altick mutually agree to an earlier date and time.

 2. Plaintiff shall submit to such neurological examinations and tests as are necessary 
to diagnose and evaluate Plaintiff’s back and legs, so that Dr. Altick can reach 
opinions and conclusions about the extent of any injuries, their origin, and 
prognosis.

 3. Dr. Altick shall prepare a written report detailing his findings, test results, 
diagnosis, prognosis, and opinions along with any similar reports on the same 
conditions, and deliver it to Defendant’s attorneys on or before March 25, 2010.

Signed this 28th day of February, 2010.

 __________________________________

 JUDGE

EXHIBIT 11–2  Sample order
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opposing counsel to see if there are any objections to the examination. If the other party is 
not agreeable, you may be asked to draft the motion for compulsory physical exam and a 
proposed order, as shown in Exhibit 11–2.

Fortunately, however, most physical and mental examinations are conducted by vol-
untary arrangement. If your supervising attorney has requested the examination, it will 
normally be conducted by a physician of her choice, unless the party to be examined has 
a valid objection to that selection. This selection is not an absolute right, however. If the 
parties cannot agree on a physician, the court will make the selection. Check your local 
court rules to determine whether they include an approved list of impartial experts from 
which the examining physician must be selected. In any event, Rule 35 of the Federal Rules 
of Civil Procedure requires that the examiner be “suitably licensed or certified.”

Convenience should be a major criterion in the selection. If the party to be examined 
lives in Albany, New York, and the party requesting the examination selects a physician 
in New York City, the court could refuse to approve the physician selected. Parties may, 
however, be required to come to the city where the suit is filed for the physical or mental 
examination, even though they reside in another city.

THE COMPUTERIZED LAW FIRM
The Administrative Database

SCENARIO
You have just been given a last-minute assignment in the 
Rutherford case by your supervising attorney. She has just 
met with Dr. David Weinstein of the Euclid Clinic. Dr. Weinstein 
has turned over to your attorney a photocopy of a complete 
set of Mr. Rutherford’s medical records. Your supervising 
attorney has asked you to organize the material so that she 
can dig into the file and quickly retrieve information by date, 
by the name of the attending physician, by injury, or by the 
name of various medications.

PROBLEM
The file your attorney hands you is at least an inch thick. 
You are at a loss as to where to begin organizing the 
records. As you glance through the file, you realize that 
Mr. Rutherford has been treated by six different physicians, 
has been a patient in four different hospitals for a total of 
10 weeks, and has been given eight different medications. 
Sorting all this out in the time allotted seems to be an 
impossible task. How will you solve the problem?

SOLUTION
Both Word and WordPerfect come bundled with sev-
eral other software applications, including a database. 

The database associated with Microsoft is known as 
Access. The one associated with WordPerfect is known 
as Paradox. You can use either of these, or one of 
the many other database programs on the market, 
to prepare for Mr. Rutherford’s physical examination. 
Information that should be captured for future litiga-
tion purposes includes the dates of all visits to the 
doctor, the name of each doctor, the names and quan-
tities of all medications taken, the medical problem 
for which each medication was prescribed, the doctor 
prescribing the medications, the dates and places 
of all hospitalizations, the attending physicians and 
nurses, the medication and the treatment received 
in the hospital, the patient’s discharge date, and the 
nurses’ and doctors’ notes relating to the patient. 
Inputting all this data into the computer will assist 
your attorney in preparing for the medical examina-
tion. It may also indicate any problem areas, such as 
potential drug addictions or the failure to follow a 
doctor’s orders for future therapy and exercise. Once 
the data is in the computer, your attorney will be able 
to quickly retrieve information by date, by the name of 
the attending physician, by injury, or by the name of 
various medications.
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Assuming that everyone involved is agreeable up to this point, your next job would be to 
contact the physician or laboratory to discuss the purpose of the examination and the nature 
of the case. Arrangements for payment of the physician or laboratory should also be discussed 
at the time of the initial contact.

Following the examination, you should contact the physician or laboratory and 
request a copy of the report. Once you have received the report, review it with the 
attorney and, when the report has been approved, pay the physician or the laboratory. 
Remember also to add that amount to the client’s ledger for billing. Your supervising 
attorney will direct when and where a copy of the medical report should be sent. Your 
supervising attorney may also ask you to review the medical report and prepare a sum-
mary by chronology of events or category of injury. The fact that you have received a 
written report from the physician who examined the opposing party does not affect 
your supervising attorney’s ability to depose the examining physician. The independent 
examination under Rule 35 is not a substitute for discovery through a deposition or 
other available discovery tool.

Preparing the Client for an Examination
If your client has been requested to undergo a physical or mental examination, you should 
notify the client immediately. Your supervising attorney will have explained to the client 
in the initial interview that such an examination is possible. However, the client may have 
some apprehension about the actual examination. Explaining the purpose and procedure 
to be utilized may give the client some comfort. This explanation can take the form of a 
letter to the client setting out the details concerning the examination. Exhibit 11–3 is an 
example of such a letter to the client.

You may be asked to meet with the client prior to the examination to review the types 
of information he can expect to be asked by the physician. Caution your client to refrain 
from telling the examiner anything he has discussed with your supervising attorney. It is 
also a sound practice to warn your client not to discuss the facts of the case with the exam-
ining physician. However, the client should be reminded to review all facets of his medical 
history, including the names of all doctors and hospitals that have treated him, the nature 
of the illness or injury, the names of medications, and the dates of all illnesses, injuries, or 
hospitalizations. For example, in the Rutherford case, Mr. Rutherford should not discuss 
with the physician anything he has talked over with you or your supervising attorney about 
the suit he has filed against Ms. Pearson. Nor should he discuss the accident itself. He 
should, however, be prepared to discuss intelligently his own medical history.

If you furnish the client with a medical summary sheet such as the one in Exhibit 11–4, 
it will help the client recall information that will probably be covered in the physical exami-
nation. However, the client probably should not take this summary into the examination 
room. Using such a written record to answer questions in the presence of the examiner may 
cast some doubt on your client’s ability to independently recall his own medical history. 
Such a revelation may hurt your client’s credibility, should it somehow come to the jury’s 
attention at trial.

Your client may request that his own physician be present during the examination. 
That request must be made through the opposing attorney. Permission for the examining 
physician to attend is solely at the discretion of the trial judge, under the provisions of 
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Rule 35 of the Federal Rules of Civil Procedure. Some states—California, for example—also 
allow a paralegal to accompany the client.

Sanctions It is to be hoped that your client will submit without resistance to the 
requested examination. However, if your client does indicate that he intends to refuse to 
submit to the examination, then you should point out that such a refusal carries with it 
very severe sanctions or penalties.

Permitted sanctions include an order striking all or parts of pleadings, staying the pro-
ceedings until the order for the examination is obeyed, entry of a judgment by default against 
a defendant who refuses to submit to the examination, or the dismissal of a plaintiff ’s case if 
the plaintiff refuses to submit to the examination. Your client may also be ordered to pay the 
physician’s fee if the client fails to appear for an appointment and it must be rescheduled.

LAUREY, POPOVICH, MONTGOMERY, AND HUDSON
2785 Middleton Avenue

Sparta, New Jersey 07503

 March 4, 2010
Mr. Clark Rutherford
P.O. Box 200
Athens, New Jersey 07506

Dear Mr. Rutherford

You may recall that attorney Easton mentioned in your initial visit to our office that the other side may request 
an examination by a physician of their choosing to confirm the existence and the extent of your injuries. Mr. Norbert 
Whitfield, attorney for defendant Lenore Pearson, has requested such an examination.

The examination is tentatively scheduled for March 25, 2010, at 2:00 P.M. The examining physician is Dr. Andrew 
Altick. His office is located at 9785 Lorain Avenue, Sparta, New Jersey. Please be at his office several minutes prior to that 
time so that the examination can begin on schedule.

This examination will consist of an examination of your neck and back injuries as well as several diagnostic X rays. 
The examination should last no longer than one hour.

Before the examination, you should review the medical recap sheet that you have prepared so that you may 
respond quickly and correctly to the physician’s questions about prior illnesses, injuries, medication, etc.

Please cooperate with the physician, but do not volunteer any information not specifically requested. Do not exag-
gerate or minimize any medical problem about which you are asked.

Attorney Easton believes this examination will be beneficial in establishing the damages you have suffered to this 
date. If you have any questions about the examination, please let me know.

Thanks for your time.

 Sincerely,

 Paula K. Pepperton

 Paralegal

EXHIBIT 11–3 Sample letter to client concerning physical examination
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MEDICAL RECAP

PHYSICIANS:

Name Date of Visit Diagnosis/Treatment
Sergei Gagarin May 27, 2009 Broken leg
Athens General Hospital  Sprained neck
24771 Eastway Drive  Concussion
Athens, New Jersey
(609) 555–5656

Donald O’Brien May 28, 2009 to Treatment for above noted injuries
Athens General Hospital June 14, 2009

Donald O’Brien June 27, 2009 Cast removed
7786 Broadway Avenue
Sparta, New Jersey
(609) 555-9988

Karla Bonfiglio June 30, 2009 to Physical therapy
1524 East 310 Street September 9, 2009
Sparta, New Jersey
(609) 555-7689

PRESCRIPTIONS:

Name Date Drug Prescribed/Reason
Sergei Gagarin May 27, 2009 Tylenol w/Codeine
Athens General Hospital  Pain
24771 Eastway Drive
Athens, New Jersey
(609) 555-5656

Donald O’Brien June 27, 2009 Vasotec/Hypertension
7786 Broadway Avenue
Sparta, New Jersey
(609) 555-9988

HOSPITALS/CLINICS:

Name Date Reason for Visit
Athens General Hospital May 28, 2009 to Treatment for injuries noted above
24771 Eastway Drive June 14, 2009
Athens, New Jersey
(609) 555-5656

Medtech Clinic June 30, 2009 to Physical therapy
4444 Flowers Road September 9, 2009
Athens, New Jersey
(609) 555-6714

EXHIBIT 11–4 Medical recap form
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LABORATORIES/DIAGNOSTIC SERVICES:

Name/Referring Physician Date Service/Reason
Sergei Gagarin May 28, 2009 Diagnostic X rays
Athens General Hospital
24771 Eastway Drive
Athens, New Jersey
(609) 555-5656

EXHIBIT 11–4 Medical recap form (continued )

FINDING IT ON THE INTERNET

The American Health Information Management Association (AHIMA) maintains a Web site 
at <http://library.ahima.org>. Search the Web site of the AHIMA for an article titled 
“E-Discovery and HIM: How Amendments to the Federal Rules of Civil Procedure Will Affect 
HIM Professionals.” Read the article and determine how the new rules will affect health 
information management professionals. Write a report in which you not only outline the 
effects of the new rules as presented in the article but also evaluate and critique the posi-
tion taken by the author.

One prominent feature of the National Center for State Courts (NCSC) Web site at 
<http://www.ncsconline.org> is the Court Technology Bulletin. Access the Web site and 
locate an article or articles about the new electronic discovery rules. Read the article and 
report on the position taken by the NCSC.

The Richmond Journal of Law & Technology maintains an extensive Web site at <http://
law.richmond.edu>. Search the Web site for an article titled “The Impact of the Proposed 
Federal E-Discovery Rules.” Read the article and summarize the author’s suggestions on 
how attorneys ought to deal with the ramifications of the new e-discovery amendments.

Access the Cornell Law School Web site at <http://www.law.cornell.edu> and locate 
the section dealing with the Federal Rules of Civil Procedure. Find the comments on Rule 35 
and write a report that summarizes those comments.

Access the Lexis-Nexis Web site at <http://www.lexisnexis.com> and locate the 
section on Applied Discovery: Court Rules. Read the article titled “Summary of Current and 
Proposed Rules Related to Electronic Discovery,” which includes some recent changes to 
the discovery rules of several states. If your state is listed, report on the changes affecting 
your state’s court system.

Access the Legal Technology Web site at <http://www.law.com> and locate an article 
titled “E-Discovery May Target Unexpected Sources.” Read the article and report on just 
what those unexpected sources might be.

Distributing the Medical Records You must be very cautious when asking for a copy 
of the physician’s report or the laboratory test results after the examination of your client 
has been conducted. This caution is necessary because the discovery provisions of Rule 35 
of the Federal Rules of Civil Procedure are reciprocal. That is, if you request a copy of the 
report on your client’s examination, then the other side can request copies of all reports 
in your possession that deal with the same condition, regardless of when those reports 

http://library.ahima.org
http://www.ncsconline.org
http://law.richmond.edu
http://law.richmond.edu
http://www.law.cornell.edu
http://www.lexisnexis.com
http://www.law.com
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were made. Because of this, you should consult with your supervising attorney before you 
request a copy of the medical report on your client. Although the reports in your possession 
do not automatically have to be produced, your request allows the opposing counsel to gain 
access to them as requested. Your supervising attorney may not want to open that window 
of opportunity to the opposition. Because of this, you should consult with your attorney 
before you request a copy of the medical report on your client’s examination.

However, the rules of your state may allow opposing counsel access to your client’s 
medical records regardless of any request on your part. This is especially true if your client 
is the plaintiff in a personal injury case. In such a situation you would want to request a 
copy of the report. Again, you should consult with your supervising attorney and check the 
rules of your particular state before making such a request.

Medical Reports and Electronically Stored Information The new amendments 
to the Federal Rules of Civil Procedure do not specifically mention the reports that are 
produced by medical personnel as the result of an examination authorized under Rule 35. 
Nevertheless, Rule 35 does describe such reports using language such as “examiner’s findings,” 
“results of all tests made,” “diagnoses and conclusions,” and “reports of earlier examinations.” 
As noted previously, Rule 35 also states that a party who has undergone an examination 
under Rule 35 and who requests a copy of an examiner’s report must produce, on request, 
a copy of all reports that deal with the same condition. Such reports will inevitably involve 
electronically stored information. This makes the delivery of such reports more difficult 
and more risky than the delivery of paper reports. Thus, if your client delivers a medical 
report to opposing counsel, he or she might inadvertently send along with that ESI metadata 
that can be mined by the opposition. This makes it imperative that your client request a copy 
of the original report only if there is some compelling reason to do so.

Summary

• A physical and mental examination is the examination of a party to a lawsuit to deter-
mine factual information about the physical or mental condition of that party. The 
request can be made even if the party is a minor, in the custody of a parent, or a legally 
incapacitated person under the control of a guardian. The examination is a tool used 
to establish the validity of allegations of mental or physical injuries.

• Most physical and mental examinations are scheduled by mutual agreement. If an 
agreement cannot be reached, however, a formal motion for a compulsory examination 
must be filed with the court.

• Rule 35 of the Federal Rules of Civil Procedure sets forth the conditions under which 
a motion for a physical or mental examination will be granted by the trial court. These 
requirements are that there be good cause for the examination and that the nature of 
the condition be in controversy.

• The trial judge has total discretion as to whether the party seeking a physical or mental 
examination has good cause for the request and whether the examination involves a 
condition in controversy. If the court decides to grant the motion for the examination, 
it will issue an order compelling the party to submit to the examination.
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• The paralegal’s role in the request for a physical or mental examination depends on 
whether the paralegal’s attorney or the opposing attorney has requested the examina-
tion. The paralegal’s role will also depend on whether the examination is proceeding 
by agreement or by a motion filed with the court.

Key Terms

compulsory examination
good cause

in controversy
notice

physical or mental 
 examination

Review Questions

 1. Define physical and mental examination.

 2. Name four types of cases in which a physical or mental examination might be 
requested.

 3. Identify four reasons the law allows one party to compel another party to submit to 
a physical or mental examination.

 4. Give an example of a party “in the custody of” or “under the legal control of” 
another person.

 5. Explain the concepts of good cause and in controversy as they relate to the physical 
and mental examination.

 6. What is the procedure for obtaining a physical or mental examination if the parties 
cannot agree to the examination?

 7. Explain the paralegal’s role in arranging for the physical or mental examination of an 
opposing party.

 8. Explain the paralegal’s role in preparing the client to undergo a physical or mental 
examination.

 9. What are the considerations to be evaluated prior to requesting a copy of the exam-
inee’s medical report?

 10. What are the possible consequences of a party’s refusal to submit to a physical or 
mental examination ordered by the court?

Chapter Exercises

Where necessary, check with your instructor prior to starting any of these exercises.

 1. Review the laws of your state and find all laws that deal with requests for physical 
and mental examinations. Check your local court rules to see if any local rules 
of court in your area regulate any aspect of the request for a physical or mental 
examination.



 C H A P T E R  11 :  P H Y S I C A L  A N D  M E N TA L  E X A M I N AT I O N S      307

 2. Find the form books in your law library that provide sample forms for use in drafting 
legal documents in your state. Find a sample motion for a physical examination and a 
sample proposed order compelling such an examination. How do they compare to the 
samples found in this chapter?

 3. Analyze the following situation and decide on the proper response. Suppose in the 
Rutherford case that your supervising attorney’s client, Mr. Rutherford, has announced 
that he intends to refuse to show up for his scheduled appointment with Dr. Altick.

 a. What are the possible sanctions under the Federal Rules of Civil Procedure that 
Mr. Rutherford risks if he follows through on his threat? Explain.

 b. How would you dissuade Mr. Rutherford from going through with his threat to 
refuse to see Dr. Altick?

 c. Mr. Rutherford insists that his own physician be allowed to be present for his 
physical examination. Explain to Mr. Rutherford the circumstances that would 
allow this to occur.

 d. Mr. Rutherford also insists that you be allowed to be present for his physical exami-
nation. Does your state permit a paralegal to attend a physical examination such as 
the one ordered for Mr. Rutherford?

Chapter Project

Review the Rutherford case in the opening Commentary. Draft a checklist of duties that 
you might expect to assume in preparing Mr. Rutherford for his physical examination. 
Also draft an e-mail message to your supervising attorney exploring the issue of whether 
you should request a copy of Mr. Rutherford’s examination results, in light of the laws 
of your state.

THE BENNETT CASE
Assignment 11: Stipulation for Medical Exam
Because Bennett claimed in her complaint that she suffered both physically and mentally 
as a result of defendant’s action, the defendant has requested that she submit to both a 
physical and a mental exam. Your supervising attorney has agreed to one examination to be 
conducted by Dr. Peter Ebert, a board-certified psychiatrist. The attorneys have also agreed 
that the doctor will not inquire into any events that occurred more than five years ago. The 
examination is scheduled for the 25th of next month. You have been asked to prepare a written 
stipulation reflecting this agreement. 

Student CD-ROM
For additional materials, please
go to the CD in this book.

Online CompanionTM

For additional resources, please go to
http://www.paralegal.delmar.cengage.com

http://www.paralegal.delmar.cengage.com
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COMMENTARY—THE VOEGELIN CASE
Rusch Industries, Inc., mounted a hostile takeover bid in an attempt to purchase Nikara 
Pharmaceuticals, Inc. The board of directors of Nikara invited Voegelin Laboratories, Ltd. 
to become the “white knight” in an attempt to outbid Rusch. In taking on the task of 
defeating Rusch and purchasing Nikara, Voegelin relied on financial statements filed by 
the accounting firm of Mallendorf, Jamison, and Associates, Inc. After buying enough 
stock to control Nikara and thus win the takeover bid, Voegelin discovered that the 
unqualified opinion issued by Mallendorf, Jamison, and Associates overvalued Nikara. 
This led to financial difficulties for Voegelin and Voegelin Laboratories. Norton Voegelin 
has retained your firm to bring a suit against the accounting firm. Your supervising attor-
ney wants your help drafting a document request that will allow her to obtain crucial 
financial records that will help make a case against the accountants. She is especially 
concerned about losing the ESI stored in Mallendorf’s computer system. She knows little 
about computers, and she will rely on you for help in this matter.

OBJECTIVES

Chapters 8, 9, 10, and 11 introduced you to depositions, interrogatories, and requests 
for physical and mental examinations. The next discovery technique is the request for 
documents. After reading this chapter, you should be able to:

• define a request for production of documents.
• differentiate among the alternative methods of obtaining documents.
• determine when a request for production of documents should be served.
• identify the different approaches to document requests.
• explain the attorney-client privilege, the work product privilege, and the common 

interest privilege.
• determine when confidentiality agreements or protective orders should be sought.
• explain what objections are available to prevent the production of documents.
• identify the duties of the paralegal in requesting the production of documents.
• relate a paralegal’s duties in responding to a request for production of documents.
• explain the duties of the paralegal in organizing the documents from both sides.
• explain when a party can request an inspection of property.

THE REQUEST FOR DOCUMENTS
A request for documents is a request that a party or other individual involved in a lawsuit 
provide specific documents or other physical evidence to the party making the request for 
such documents or other physical evidence. Prior to the mutual disclosure amendments 
to Rule 26 of the Federal Rules of Civil Procedure, the majority of documents produced 
in a litigation were produced through this formal request for documents. Because of this 
significant change in production methods, we will examine the process of document pro-
duction through mutual disclosure.

request for documents
A request that a party or other 
individual involved in a lawsuit 
provide specific documents or 
other physical evidence to the 
party making the request for 
such documents or physical 
evidence.
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Recent Developments Concerning Mutual 
Disclosure of Documents
Rule 26(a)(1)(B) of the Federal Rules of Civil Procedure requires the mutual disclosure of 
the following within 14 days of the initial conference between the parties: “a copy of, or a 
description by category and location of, all documents, electronically stored information, 
and tangible things that are in the possession, custody, or control of the party and that the 
disclosing party may use to support its claims or defenses, unless solely for impeachment.”

Mutual Disclosures and ESI
As previously indicated, Federal Rule 26(a)(1)(B) mandates that all electronically stored 
information (ESI) must be disclosed along with all documents and other tangible things 
early in the discovery process. This requirement encompasses all relevant items of ESI 
including those found in any electronic device, not just those that are commonly thought 
of as computers. Here are a few of these devices, some of which may have escaped your 
supervising attorney’s notice because they include devices that many people do not think 
of when they hear the word “computer”: anti-theft systems and databases, audio networks, 
audio systems, digital cameras, documented image technology, embedded chips, e-mail soft-
ware, e-mail systems, event data recorders (in vehicles), external hard drives, fax machines, 
flash drives, global positioning systems, handheld wireless devices, hardware, iPods, landline 
phones, laptops, medical devices and records, memory sticks and flash cards, mobile phones, 
notebooks, pagers, personal computers, PDAs, printers, radio frequency identification tags 
or chips (RFIDs), security cameras and other security and surveillance devices, servers, 
software, spyware, toll road cards, travel drives, video discs and videotapes, and Web-based 
bulletin boards. To be on the safe side, all of these devices should be considered when exam-
ining the nature of ESI in your client’s possession, custody, and control.1

Alternative Methods of Requesting Documents
In federal court, as well as in many state courts, in addition to mutual disclosure and a 
Rule 34 request for production, the parties to a lawsuit can request documents and ESI at 
the deposition of a party, or they can use a subpoena duces tecum to compel a nonparty 
to produce documents and ESI at the time of a deposition. The use of interrogatories may 
also result in the production of documents and ESI.

Request for Documents at the Deposition of a Party Documents may be obtained 
from a party by serving a request for that party to bring those documents to her deposition. 
Rule 30(b)(5) of the Federal Rules of Civil Procedure allows this alternative. The specific 
documents or the categories of documents to be produced must be included in the deposition 
notice of attachment. Exhibit 12–1 is an example of this.

A request for documents at the deposition of a party is not always the most efficient 
way to handle document discovery. If an attorney must wait to see the requested documents 
until the deposition, she may have to spend precious time reviewing the documents as the 
deposition is in progress. Moreover, subsequent examination of the documents often reveals 
information about which the deponent should have been questioned. This may necessitate 
scheduling another deposition, which may or may not be allowed by the court.
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COURT OF COMMON PLEAS
CUYAHOGA COUNTY

STATE OF OHIO

VOEGELIN LABORATORIES, LTD., )
    Plaintiff, )
 ) Civil Action No. 10-77976
 ) NOTICE OF TAKING
      v. ) DEPOSITION UPON
 ) ORAL EXAMINATION
 )
MALLENDORF, JAMISON,  )
AND ASSOCIATES, INC., )
    Defendants. )
 )
 )
 )

TO:   Jeremy Wickard, Attorney of Record for Defendant, Mallendorf, Jamison, and Associates, Inc., in the above styled 
and numbered cause.

Please take notice that the deposition of Karl Mallendorf, President and Chief Executive Officer of Mallendorf,  
Jamison, and Associates, Inc., whose address is 2168 Gibson Road, Mayfield Heights, Ohio, will be taken upon oral exami-
nation on October 31, 2010, beginning at 9 A.M., and continuing from day to day until completed.

The witness is requested to bring with him to the deposition those items in his custody or subject to his custody, 
care, or control, identified in Exhibit “A” attached hereto.

You are hereby invited to attend and cross-examine.

 Respectfully submitted,

 Giacomo Striuli
 Striuli, Grazak, and Usalis
 2233 Hamilton Avenue
 Cleveland, Ohio 44119
 Tel.: (123) 555-1212
 Fax: (123) 555-2323
 Attorneys for Plaintiff
 Voegelin Laboratories, Ltd.

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been mailed by first class mail, postage prepaid to 
Jeremy Wickard, 54392 St. Clair Avenue, Cleveland, Ohio, 44118, on this 29th day of September, 2010.

 

EXHIBIT 12–1 Request for production of documents at deposition of a party
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If the request includes ESI, the situation becomes even more complicated because 
that ESI may have to be evaluated by IT experts using a computer system that may not be 
available at the deposition or by using a format that cannot be read by the computer that 
is at the deposition.

Subpoenas Duces Tecum for a Nonparty to Produce Documents A nonparty 
can be subpoenaed to produce documents at a deposition, according to Rule 45 of the Federal 
Rules of Civil Procedure. The deposition notice served on the nonparty will contain a spe-
cific listing of the books, documents, electronically stored information, or tangible things, 
to be produced. That list is repeated in the deposition subpoena served on a nonparty. As 
noted earlier in the book, Rule 45 has been amended to accommodate problems associated 
with ESI. It is also important to note that this method of document and ESI production is 
handicapped by the same shortcomings that plague the request for documents at the depo-
sition of a party. If the attorney is viewing the documents or the ESI for the first time, she 
will waste valuable time at the deposition. In addition, the later review of the documents 
and the ESI may suggest the need to schedule another deposition. Again, the court may or 
may not be amenable to allowing a second deposition.

Interrogatories and the Production of Documents The use of a set of interroga-
tories sometimes results in the production of documents. Rule 33(d) of the Federal Rules 
of Civil Procedure allows a party answering a set of interrogatories to produce business 
records, including ESI, if the examination of those records will provide the answer to an 
interrogatory.

Interrogatories and ESI Interrogatories are best used at an early stage in the discovery 
process to help your attorney determine what documents are available for a later docu-
ment production request. This is especially true of ESI, which is often difficult to identify, 
retrieve, and interpret. Thus, the interrogatories ought to include questions related to the 
nature of the party’s computer system; the configuration of any network systems that are 
a part of the party’s operation; the number and location of all workstations, and all network 
servers; information on upgrades, equipment changes, and reformatting; details on any 
policies on the elimination of ESI; policies that mandate the preservation of certain records 
or any backup processes in use; information on the party’s e-mail system; and a list of all 
individuals who are responsible for maintaining, upgrading, repairing, or servicing the 
party’s computer system, including in-house and independent information technology (IT) 
experts. Other interrogatories should involve references to the same types of electronic 
systems included in the original Rule 26 disclosure list. Once your supervising attorney 
has this information in hand, she will have a clear idea of how to frame document requests 
and on-site visits to retrieve ESI.

Request for Documents to Parties Despite these other techniques, the request 
for documents still remains the most efficient and effective way to obtain documents. A 
request for production should not be served until the parties have initially conferred as 
required under Rule 26. Once served, the answering party has 30 days in which to respond. 
The court, however, may shorten or lengthen this time period. The opposing attorney’s 
response to the request must indicate that her client will comply with the request or should 
indicate the grounds for any objection to the request. Exhibit 12–2 is an example of the 
opening paragraph in a request for documents.
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For the responding party to comply with the request as efficiently as possible, the 
request must specify with “reasonable particularity” the general categories of documents or 
the particular documents that the other party wishes to inspect. The request should also 
specify a reasonable time, place, and manner of production. Naturally, the attorneys may 
alter these arrangements to make the production more convenient to all those involved in 
the process. The manner of production is also determined by negotiation and agreement 
between the attorneys. Sometimes the original documents will be required, whereas at 
other times copies will be sufficient. The Federal Rules of Civil Procedure do not limit 
the number of requests for production. Several requests may be needed in a complicated 
lawsuit involving many parties located across the country.

The new amendments to Rule 34 also permit a party requesting ESI to specify the 
format in which it will be transmitted. As might be expected, the terms documents and 
electronically stored information have a wide variety of meanings. The new amendment to 
Rule 34(a) explicitly defines both documents and ESI as “writings, drawings, graphs, charts, 
photographs, sound recordings, images, and other data or data compilations stored in any 
medium from which information can be obtained.” The scope of the rule extends not only 

COURT OF COMMON PLEAS
CUYAHOGA COUNTY

STATE OF OHIO

VOEGELIN LABORATORIES, LTD., )
    Plaintiff, )
 ) Civil Action No. 10-77976
 ) REQUEST FOR DOCUMENTS
      v. ) 
 ) 
 )
MALLENDORF, JAMISON, AND )
ASSOCIATES, INC., )
    Defendants. )
 )
 )
 )

TO:   Jeremy Wickard, Attorney of Record for Defendant, Mallendorf, Jamison, and Associates, Inc., in the above styled 
and numbered cause.
Pursuant to Rule 34 of the Ohio Rules of Civil Procedure, Voegelin Laboratories, Ltd., plaintiff in the above cause, 

requests that Mallendorf, Jamison, and Associates, Inc., defendant in the above cause, produce for inspection and copying 
by Voegelin, within thirty days of service hereof or at such other time as may be agreed upon by counsel for the parties, 
originals or legible copies of the documents and electronically stored information in the formats specified below requested 
herein. You are also requested to serve upon plaintiff within thirty (30) days after service of this request a written response 
in accordance with Rule 34 of the Ohio Rules of Civil Procedure.

EXHIBIT 12–2 Introductory paragraph for a request for documents

document
An artifact that contains 
written matter, such as words 
or figures, in the form of a 
message or record.
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to documents and ESI in the actual custody of the party, but also to those documents and 
ESI under the “control” or in the custody of the party. This means that the ESI requester 
has the right to obtain documents and ESI that are actually in the possession of a third 
individual, such as the party’s tax consultant or financial adviser. The rule also allows the 
ESI requester to inspect and copy those documents and ESI.

As noted previously, the scope of Rule 34(a) now includes requests for all forms of ESI. 
As we have seen, this means that your supervising attorney must be alert and ready to respond 
to document requests and on-site visits by the opposing party to obtain ESI. It also means 
that your supervising attorney must be prepared to draft effective document requests for ESI 
and to fashion explicit on-site visit requests to retrieve ESI from the opposing party.

Preliminary Decisions Regarding Requests for Documents
In the opening Commentary, your client, Voegelin Laboratories Ltd., has elected to sue the 
accounting firm of Mallendorf, Jamison, and Associates, Inc., which issued an unqualified 
opinion about the accuracy of Nikara’s financial records. In this case your supervising attorney 
will have to make some preliminary decisions regarding any requests for documents to be 
served on the defendant. Two crucial considerations are the timing of the request and the 
potential cost of production of the documents.

Timing of the Request Rule 34 of the Federal Rules of Civil Procedure prohibits 
serving a formal request for document production before the parties have conferred as 
required under Rule 26. However, your supervising attorney will probably initiate a request 
for production of documents as soon as possible. Often this will mean drafting a request 
for production prior to scheduling the first deposition. This early production request will 
enable the use of documents and ESI produced in preparing deposition questions.

On the other hand, in some cases it may be better to delay filing a request for docu-
ments until after depositions and interrogatories have been conducted. This is especially 
true of interrogatories that may help determine how to draft effective document requests. 
As we’ve seen, in the case of ESI, interrogatories can help determine such things as the 
nature of the party’s computer system, the type of data available, and the identities of 
all the people who are responsible for managing, maintaining, or servicing the party’s 
computer system. After your supervising attorney has access to these facts, she will have 
a better idea about the nature of any document request or on-site visit that ought to be 
conducted to recover ESI.

Cost of the Production Your attorney also should consider the cost of having the 
documents inspected and reproduced. It is possible that your client will have to pay any 
expenses involved in photocopying, reproducing video- or audiotapes, or having duplicate 
DVDs or photographs made, so your attorney must consider this factor carefully.

Additional cost factors may be involved in the recovery of ESI. As we shall see later, 
in order to assure the opposing party that his or her computer data will not be damaged, 
lost, or compromised during an on-site visit, it is sometimes necessary to hire an outside IT 
expert to conduct the details of the on-site examination and retrieval process. This adds to 
the cost of document production. Therefore, it is advisable to inform the client of the extra 
cost that may be involved in the entire document production process including, especially, 
the cost of ESI production.
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Approaches to Document Production
An attorney’s approach to document production is based on two factors. When responding 
to a document request, the attorney must decide on the organizational approach that will 
best serve her purposes. Similarly, the attorney must frequently decide on the number of 
documents to be produced.

Organizing and Formatting Documents A party producing evidence has a choice of 
three organizational approaches. The documents may be produced as they are kept in the usual 
course of business, according to categories specified in the document request, or as ESI.

Producing the documents as they are kept in the usual course of business requires less 
time and effort by the responding party. If an enormous amount of information is requested 
by the other party, this approach would be appropriate. However, do not make the mistake 
of thinking that the phrase “in the usual course of business” allows the responding party to 
shuffle the documents to hide pertinent information.

Producing the documents according to the categories in the request requires additional 
time and effort for the responding party. Still, such an organizational effort can be managed 
if relatively few documents are requested. Naturally, the party initiating the request prefers 
this approach because it reduces the time and effort required to organize and analyze the 
documents. Moreover, the party producing the documents also may prefer this technique 
because it forces a review of all the requested documents, lessening the chance of inadver-
tently revealing privileged documents.

Organizing and Formatting of ESI A third option has been made available by the 
new amendments to Rule 34. The rule now specifies that the initial format choice for ESI is 
up to the ESI requester. Thus, if the ESI requester specifies a format, the ESI retriever must 
follow that format request. However, the rule does permit the ESI retriever to object to the 
format suggested by the ESI requester, provided that the retriever explains the objection in 
writing. If the ESI requester has not specified the ESI format to be used, the ESI retriever is 
permitted to transmit the ESI in the format in which it is regularly kept or in a reasonably 
useful format.

The Number of Documents The party responding to the request has three options 
available in producing the documents. These three options are the warehouse approach, 
the broad production approach, and the limited approach. Each has its own particular 
advantages and disadvantages.

In the warehouse approach, all documents, both relevant and irrelevant, are produced 
without any type of organization. The advantage for the producing party here is savings in the 
time and effort involved in organizing the documents. However, this approach does not relieve 
the attorneys and paralegals of the need to review the documents before releasing them. Also, 
by releasing all of the documents available to the party, some documents that appear irrelevant 
early in the litigation may later be discovered to be highly relevant. These apparently innocent 
documents could disclose information to which the requesting party is not entitled. Such a 
disclosure might assist the opposing party in preparing the case for trial.

In a broad production, all documents even remotely relevant are produced, even those 
not directly requested. This approach is advantageous because it can save time and effort 
later. The underlying premise is that all of these documents will be requested later anyway. 
By releasing them now, one eliminates the need to repeat the process of combing through 
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the files a second and possibly even a third time. The disadvantage is that the responding 
party may release documents that the other party would never have requested.

A limited production is one in which only the documents requested are produced. 
The advantage here is the protection of relevant documents that the other party has yet 
to request. An attorney might elect this approach if the request is very limited in scope or 
if it is poorly drafted. However, the disadvantage is that later document searches may be 
necessary as subsequent requests are received.

The Volume of ESI In most, perhaps all, cases, the amount of ESI available within a 
company, institution, or organization’s computer system far exceeds the paper evidence 
available. This is often due to the fact that many documents that e-workers believe they 
have deleted still exist somewhere in the system either as inactive or extant data. For 
example, in the Voegelin case, Karl Mallendorf of Mallendorf, Jamison, and Associates, 
Inc., may believe that he has deleted all e-mail in his desktop PC, in his home computer, 
in his PDA, and in his laptop that involves the Nikara audit. However, if he did not tell 
the recipients of those e-mails to delete their versions or if he did not inform those who 
received copies of those e-mail documents to do the same, each of those e-mails will still 
be discoverable. In addition, even if all of the copies were deleted, extant copies may exist 
that a sufficiently clever IT expert will be able to retrieve.

Because of this, and many other secluded places that ESI can be inadvertently stored, the 
extent of the ESI concealed within a computer network is often a mystery even to the best-
versed member of a company or institution. Consequently, the targets of an early document 
production request should not be the type of data as much as the computers (PCs, laptops, 
home computers, personal digital assistants [PDAs], and mobile phones) of key individuals 
on the opposing side who might be privy to important evidentiary ESI. Still, such requests 
also should seek to examine e-mail files, flashdrives, scanners, printers, CDs, network files, 
voicemail files, computer tapes, fax machine records, backup data, and extant data.

ESI AND DOCUMENT REQUESTS
An attorney who is well-versed in the many types of ESI, who understands that the term 
computer covers a wide variety of systems, who can structure a document request to retrieve 
the ESI relevant to his case, and who can plan and conduct effective on-site visits for ESI 
will be able to take advantage of the wide variety of ESI available today. Unfortunately, 
very few attorneys have this type of expertise. In fact, the realm of ESI is so mysterious to 
most attorneys that they approach it either with great fear and trepidation or, worse yet, 
completely ignore the issue. The issue is made more complex by the fact that the Federal 
Rules of Civil Procedure have only just been amended to deal with ESI. Moreover, since 
the infrastructure of each computer network and the facts within each lawsuit are distinct 
from one another, drafting common principles that apply in all cases is neither wise nor 
practical. On the other hand, ignoring the situation can only make matters worse.

When your supervising attorney drafts a document production request under Rule 34 
of the Federal Rules of Civil Procedure, she must be aware of the different types of ESI that 
exist within computer systems today. As discussed earlier, discoverable ESI falls into three 
groups: (1) types of ESI based on the configuration of the computer system, (2) types of ESI 



318     PART II I: DISCOVERY

based on the nature of the evidence itself, and (3) types of ESI based on its storage status. 
Your supervising attorney must be sure to consider all of these categories when preparing a 
Rule 34 document production request for ESI. As noted earlier, it is critical to include the 
people responsible for collecting, managing, storing, and communicating that ESI. It is also 
important to recall that paper copies of ESI may exist and should be included in a search for 
ESI. Remembering these points will make the search for ESI productive.

Document Production Requests and Computer Systems
The first type of ESI that must be considered in structuring a document production request 
would be evidence based on the configuration of the computer system itself. Your supervis-
ing attorney must be aware of the fact that most companies, institutions, organizations, 
and individuals store their data in more than one place. This involves an assessment of the 
types of computers that may be in operation in the party’s ordinary, everyday routine. At 
this step, it is vital to recall that the phrase “computer system” incorporates such things as 
desktop PCs, laptops, mobile phones, fax machines, printers, scanners, PDAs, and home 
computers that are part of a network or that may be used as word-processing workstations 
or as storage for documents worked on away from the office, at home, on business trips, or 
even on vacation. In addition, it would be helpful to know whether the opposing party has 
access to either the Internet or to an internal intranet or portal system. Internet searches, 
intranet communications, and portal records may hold documents of importance to the 
lawsuit. Other computer systems that can harbor ESI and that are often overlooked by 
attorneys and paralegals alike involve the same type of electronic systems included in the 
original Rule 26 disclosure list and included in the interrogatories sent to the other party. 
Because of this, it would be wise to make certain that the definition and instruction section 
of the document production request specifies that any petition for computer data means 
data stored in any of the just-named computer options.

Document Production Requests and the Nature of ESI
The second type of ESI that must be included in the discovery plan is based on the nature 
of the evidence itself. For instance, ESI generally includes all relevant computer-generated 
records including those found in e-mail files, printer files, voicemail files, fax machine 
records, databases, calendaring programs, and all other relevant data files created by spread-
sheets, word processing, or any analogous program. E-mail can be a very profitable source 
of information in a lawsuit. The ease and efficiency of e-mail has made it one of the most 
popular means of communicating in business today. Many individuals use e-mail almost 
without thought. Moreover, they often have no reservations about sending e-mail messages 
that are blunt, informal, and even, at times, sarcastic. Lengthy detailed attachments are also 
sent via e-mail and can, therefore, be a source of critical evidence.

Much of this is due to the fact that in many workplaces, e-mail has replaced the 
telephone, the office intercom, the public address system, the paper memo, and even face-
to-face meetings as the quickest way to reach coworkers. Much of it also is due, however, 
to the fact that many workers forget that their e-mail messages are not as fleeting as discus-
sions by coffee machine or in the employee lounge. For instance, the receiver of an e-mail 
message may retain a copy in his or her computer even though the sender has deleted it, 
and messages may be automatically preserved in the memory of the mainframe computer. 
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Some employees routinely make paper copies of all e-mail messages. This practice should 
not be overlooked in any document request for ESI. E-mail files might also be mined for 
dates to establish a chronology of critical events or as a way to determine who knew the 
pertinent facts and who had a role in the decision-making process.

By far the most overlooked, most revealing, most controversial, and least understood 
source of ESI is metadata. As explained earlier, metadata is data about data and, therefore, is 
a crucial element of ESI. Metadata frequently involves tracking records that log the person 
or persons who gathered the ESI, the technique used to compile the ESI, the goal of the 
compilation process, and so on.2 Metadata describes the data itself by indicating the identity 
of the person who wrote the original document, when that document was written, who 
had a hand in altering it, and the actual content and nature of those alterations.3 Metadata 
frequently involves concealed ESI that is stockpiled in a wide range of software programs, 
including but not limited to spreadsheets, e-mail records, printing records, data bases, and 
word processing records.4 As a result, your supervising attorney may want to access that 
metadata in order to uncover additional information that was hidden within that data thus 
enhancing the discovery process. Naturally, this means that your supervising attorney ought 
to add metadata to any document request regarding ESI.

On the other hand, does the ESI retriever have to include metadata if the ESI requester 
has failed to mention it in a data request? The jury, or rather, the judge, is still out on that 
question. Some judicial experts argue that examining metadata for evidence, a practice 
labeled metadata mining, is unprofessional and unethical. These experts suggest that meta-
data mining can amount to an illegal intrusion into privileged information because often 
the ESI retriever is not even aware that sensitive material has been included in the ESI sent 
along to the data requester. Thus, it is possible for a well-informed attorney working for the 
data requester to use metadata mining software to uncover privileged information within 
the ESI sent from the unsuspecting data retriever.5 Understanding this risk may lead some 
attorneys, especially those representing the ESI retriever, to use a software package of their 
own to remove the hidden metadata from the ESI before it is sent to the ESI requester. This 
might work in some courts. However, not every court supports this tactic. In fact, some 
judges have ruled that parties who deliberately remove metadata from ESI are culpable for 
failing to preserve evidence. This is a very serious matter because preserving evidence is one 
of the most basic responsibilities of those involved in the discovery process.6

ESI and Key Players in the Lawsuit For these just-mentioned reasons, it is best to 
include in a document production request the e-mail records of any key player in the lawsuit. 
For example, in the Voegelin case, suppose that Karl Mallendorf, a CPA who is a key member 
of the accounting firm of Mallendorf, Jamison, and Associates, sent an e-mail to Jennifer 
Jamison, another key member of the firm, in which he casts doubt on the competency of 
Hayden Thorton, the junior CPA who conducted the audit of Nikara. Even if Mallendorf 
has deleted the e-mail from his outbox, there may still be a copy in Jamison’s inbox or 
archived within the computer. It is also possible that Mallendorf sent a copy of the e-mail to 
another member of the firm or that Jamison forwarded it to someone else in the association. 
Moreover, it is distinctly possible, perhaps even probable, that one of those two individuals 
created a paper copy of the e-mail for his or her files. It is also possible that the administrative 
assistant, an intern, a trainee, a temp worker, or the filing clerk who works for a key player 
may retain both e-copies and paper copies of such e-mail records. Therefore, these individuals 
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should not be overlooked in a document request. Even though a record appears to have been 
expunged, it may still exist somewhere.

ESI and IT Experts As we have seen, computer systems within the workplace have 
become so complex, so intricate, and so extensive that many businesses, organizations, 
and institutions have found that it is in their best interest to hire IT experts to direct their 
employees through the process of using their computer system to its best advantage. As has 
already been pointed out, Rule 26(a)(1)(A) of the Federal Rules of Civil Procedure requires 
the initial disclosure of the name, address, and telephone number of anyone likely to have 
discoverable information relevant to the disputed facts in the case. Obviously, this includes 
the IT experts involved in maintaining the opposing party’s computer system. At this time 
during the request for production of documents, it would be advisable for your supervising 
attorney to make certain that the IT expert or experts of the opposing party are part of the 
request process. Certainly, IT experts may send and receive their own e-mail that may be 
discoverable and that may have a bearing on the case. However, it is also likely that they 
can access the system and retrieve hidden e-mail messages that have been deleted by their 
senders and receivers or archived automatically by the system itself. In this capacity, they 
would qualify as agents of the opposing party who have “custody, control, or possession” 
of the ESI that your supervising attorney seeks to obtain. It is important to recall that the 
administrative assistants, trainees, file clerks, temp workers, and interns who work with IT 
experts may routinely retain e-copies and paper copies of all such files. Therefore, it would 
be wise to include such personnel in your supervising attorney’s document request.

ESI and Associated Individuals It may be important to determine whether the oppos-
ing party’s computer system is configured as an intranet system or as a portal network. 
Whether the opposing party has installed an intranet system or a portal network can be 
crucial to the document request process. Both types of systems are networks that are free 
from connections to other networks. When a business or organization has installed an 
intranet system, only employees have access to the system. Thus, the persons who have 
“custody, control, or possession” of the ESI in that organization would be limited, for the 
most part, to employees. In contrast, an organization with a portal network has probably 
extended the access to people who are associated with the organization. In the case of a 
business, persons associated with the organization might include people outside of the 
organization, such as suppliers, customers, and independent contractors. This means that 
your supervising attorney might need to determine how to include people associated with, 
but actually outside, the organization in the document production request.

Document Production Requests and Storage of ESI
The final category of ESI that must be included in the document production request is 
determined on the basis of its storage status within the opposing party’s computer system. 
As we have seen, ESI includes active data, inactive data, backup data, extant data, and paper 
data. Data is considered active if it is of ongoing importance in the day-to-day operation 
of the business, institution, or organization. Data is termed inactive if it was produced 
and used recently but is no longer critical to the daily operation of the workplace. On the 
other hand, backup data is information that has somehow been preserved in the memory 
of the computer due to the chance that it may be needed in the future, because the active 
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files have been deleted or destroyed accidentally by an operator’s error or as the result of a 
computer malfunction. Such data may be captured on disc, tape, CD, flash drive, or the 
computer’s hard drive. Extant data is information hidden in the system, generally because 
it has been deleted. It usually takes an IT expert to dig out extant data that is present only 
in a residual form. Finally, paper data includes any ESI that has been transferred to paper 
form and retained by an individual.

Because of the variety of storage techniques available, it is a good idea to make sure 
that the definition and instruction section of the request specifies that any petition for ESI 
includes information that has been stored as active, inactive, backup, extant, or paper data. 
In a document production request, it is also important to remember that ESI may also be 
stored off site. Workers often have home computers, laptops, and PDAs in which ESI is 
stored off site. It is important to remember that ESI might be stored in cell phones, digital 
cameras, fax machines, global positioning systems, pagers, printers, RFIDs, security systems, 
vehicle data recorders, and so on. Workers also may transport ESI home on CDs, discs, 
and flash drives. Most often, an employee takes home data on a disc, CD, or flash drive for 
convenience. Sometimes, however, an employee may relocate a disc, CD, or flash drive, 
because it contains sensitive material. This would make that disc, CD, or flash drive very 
interesting to opposing counsel. Therefore, it is wise to include such discs, CDs, and flash 
drives in the document production request.

The Expense Involved in the Retrieval of ESI
Because it is often necessary to hire experts to recover, reformat, and interpret ESI, and 
because such operations frequently involve using special programs to retrieve the data, the 
expense of gathering ESI may begin to escalate over the outlay that would be involved in 
the retrieval of paper documents. In addition, because of the possible need to hire extra IT 
help and to obtain additional programs, extra time must also be factored into this recovery 
process. Therefore, your supervising attorney must be ready to justify such requests and 
may have to be prepared to carry the burden of the extra cost involved. Finally, the pos-
sible creation of paper copies of ESI means that the expense associated with the request for 
and the retrieval of ESI does not always eliminate the expense of looking for paper files. 
In fact, in those cases that involve extensive backup paper files, the cost of the search may 
actually escalate.

PROTECTION OF DOCUMENTS
As noted earlier, a party served with a request for documents has 30 days to respond to 
that request. The response must indicate either that the party will comply or that the party 
objects to the request or to part of the request. If an objection is made as to part of a request, 
inspection of the remaining parts must be permitted. Grounds for such objections include 
arguing that complying with the request will violate either the attorney-client privilege, 
the attorney work product privilege, or the common interest privilege. Other objections 
include that the request is overbroad, duplicative, or irrelevant. In addition, under the new 
amendments to Rule 34, an objection can be made to the ESI format demanded by the ESI 
requester. If none of these objections is appropriate, the documents and the ESI may still be 



322     PART II I: DISCOVERY

kept private by using a confidentiality agreement or a protective order. The new rules also 
include the quick peek and clawback provisions for protecting ESI.

The Attorney-Client Privilege
As explained in Chapter 8, the attorney-client privilege prevents the forced disclosure of 
communication between an attorney and a client. Like the other forms of discovery, a 
request for documents is limited by the attorney-client privilege. This extends to commu-
nications to or from both inside and outside counsel.

At an early stage in the discovery process, the paralegal should draw up a list of all attorneys 
who represented the client in matters relevant to the lawsuit. The list will be used to identify 
documents, including ESI, that should be withheld from the other party on the basis of the 
attorney-client privilege. Recall that the attorney-client privilege is waived if a document is 
disclosed to a third party. Care should be taken to limit access to these protected documents.

The Work Product Privilege
As pointed out in the Chapter 8 discovery overview, the work product privilege prevents the 
opposing party from obtaining through discovery letters, memos, documents, records, and 
other tangible items that have been produced in anticipation of litigation or that have been 
prepared for the trial itself. Because the work product privilege protects tangible evidence, 
it is especially applicable to a request for documents. Investigator’s reports and materials 
prepared by expert consultants who will not testify at trial are examples of protected work 
product. Handwritten notes penned by the attorney during office visits or phone conversa-
tions with the client also are considered work product. Similarly, lists made by the client in 
response to a request by the attorney are protected.

Unlike the attorney-client privilege, the work product privilege is not an absolute 
privilege. Disclosure of some documents may be compelled if the party requesting produc-
tion of the documents has a substantial need for the documents and cannot, without undue 
hardship, obtain the equivalent of the material by any other means. Calculating the time 
period when a document could be considered work product can be difficult. Is a document 
prepared by in-house counsel six months prior to the beginning of the lawsuit protected 
by the work product privilege? Probably, if the attorney gives any legal advice or discusses 
potential litigation. If, however, in-house counsel sends a memo or an e-mail on some gen-
eral legal issue, that memo would probably not be protected by the privilege even if sent six 
weeks before the lawsuit is brought against the company. On the other hand, such a memo 
or e-mail would probably not hurt your client nor help your opposing counsel. 

The Common Interest Privilege
As noted in Chapter 8, the common interest privilege protects any communication between 
attorneys for different clients when those clients share a common interest. In reality, the 
privilege is designed to protect the attorney-client privilege and the work product privilege 
when information is exchanged among attorneys representing different clients with a common 
interest. The privilege is especially important in relation to document requests because it 
protects not only oral statements but also written notes, printed memos, and ESI that pass 
among such attorneys.
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The Medical Privilege and the Confessor-Penitent Privilege
Other privileges that can be used to protect evidence include the medical privilege and 
the confessor-penitent privilege. Look back to the medical privilege and recall that the 
privilege was established between a patient and a medical practitioner to shield any sen-
sitive information that passes between the patient and the practitioner. In like manner, 
the confessor-penitent privilege was formulated to guard the confidences disclosed by 
the penitent to a clergy person. The privilege does specify, however, that the relationship 
must somehow be intended to provide spiritual assistance to the penitent. Unlike the 
other privileges, the confessor-penitent privilege also protects a confessor who has taken a 
religious oath not to betray the content or nature of the confession.

Overbroad and Duplicative Requests
A party who is responding to a request for documents may also object on the grounds that 
the request is overbroad. Such an objection would claim that the request is so wide ranging 
and inclusive that it asks for more evidence than could ever be useful to the other party 
in the lawsuit. In the Voegelin case, for example, if Voegelin requested all of the corporate 
minute books of Mallendorf, Blankenship, and Jamison, the accounting firm’s attorney 
would be justified in objecting on the ground that the request is overbroad.

Usually, such an objection is accompanied by an alternative suggestion. Thus, Mallendorf ’s 
response to Voegelin’s request would refuse to produce all of the corporate minute books, but 
would promise to produce any corporate minute books that expressly refer to the takeover bid 
made by Rusch Industries for Nikara and the audit of Nikara by Mallendorf, Jamison, and 
Associates, Inc., all of which would be relevant to the lawsuit. Another objection to a request 
for production of documents is that the request is duplicative. This objection argues that the 
other party has already asked for that information in another part of the request.

Inadmissible and Irrelevant Evidence
As you learned in Chapter 8, the scope of discovery is much broader than the scope of 
evidence that can be introduced at trial. Documents that would be inadmissible at trial can 
still be requested if those documents are reasonably calculated to lead to admissible evidence. 
However, documents that cannot reasonably be expected to lead to admissible evidence are 
not subject to discovery. Thus, the producing party may object to a request on those grounds. 
The producing party may also object on the ground that the documents sought are irrelevant 
to the lawsuit. Thus, in the Voegelin case, Mallendorf, and Jamison might object to a request 
for its certificate of incorporation on the ground that the certificate is irrelevant to the lawsuit. 
In contrast, if the lawsuit involved allegations that Mallendorf, Jamison, and Associates, 
Inc., was improperly incorporated, then a copy of the certificate of incorporation would be 
relevant, and no objection should be made.

Confidentiality Agreements and Protective Orders
The secrecy of documents may be difficult to preserve during discovery. In the Voegelin 
case, for example, at least two law firms (one for Voegelin, and one for Mallendorf, 
Jamison, and Associates, Inc.) would be working on the case. Both law firms will probably 
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have several attorneys and paralegals involved in the suit. In addition, legal secretaries, 
word-processing personnel, copy center personnel, interns, trainees, temps, and recep-
tionists, among many others, will have access to the documents. How can the privacy 
and secrecy of documents be preserved in this atmosphere? One way to maintain privacy 
and secrecy is to have everyone who works on the case sign a confidentiality agreement. 
Another way is to seek a protective order from the court to limit the people who are 
allowed to see the document or the circumstances under which the contents of the docu-
ment will be revealed.

Format Objections to Document Requests
Recent amendments to Rule 34 also permit the data requester to ask that the data retriever 
transmit the requested ESI in a particular format. The ESI retriever is then permitted, 
under the new amendments, to object to the format if the objection is explained and placed 
in writing. Such explanations might include that the format requested is not the format 
used by the ESI retriever in the day-to-day operation of the firm and, as such, is incompatible 
with its computer system and that translating the ESI into a compatible format would be too 
time consuming, too costly, or too difficult.

Inadvertent Production of Documents
Despite the most stringent safeguards, privileged documents are sometimes sent to the 
other party inadvertently. In complex litigation, parties often provide for this eventuality 
by an agreement to notify the other party of the accidental production of documents and 
request a return of all copies of the documents. Unfortunately, the parties to a lawsuit are 
not always cooperative. If a party in possession of inadvertently released documents refuses 
to return those documents, your attorney will have to file a motion asking the court to 
compel the return of those documents. If, however, the documents were released as a result 
of your negligence, the court may not be sympathetic and might very well refuse to grant 
your attorney’s motion.

Inadvertent Production of Electronically Stored Information
As noted previously, the vast quantity of ESI makes it much more likely that you or your 
supervising attorney might inadvertently deliver privileged information to opposing counsel. 
The new amendments to the Federal Rules of Civil Procedure include provisions for the 
quick peek process and clawback agreements. The quick peek provision works like this. 
Under Rule 26(b)(5) a party is permitted to hand over evidence that counsel has not yet 
examined without surrendering the right to assert claims of privilege in regard to that 
evidence.7 Once the other party has that material in hand, it will review the data and send 
back notice of its intent to examine certain parts of that evidence. The original party can 
then narrow the focus of its review to determine whether a claim of privilege ought to be 
asserted regarding that material.8

The goal of this procedure, which is admittedly fraught with peril, is to recognize that 
the vast amount of ESI makes it difficult, some argue impossible, for the ESI retriever to 
examine every last bit of ESI for privileged matter. If the ESI retriever were required to 
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do this, as it was under the old rules, the litigation process would either grind to a halt 
or would proceed in a way that would effectively destroy the whole concept of privilege. 
Thus, the quick peek, dangerous as it is, streamlines what might be a tedious, expensive, 
and ultimately pointless process.

Rule 26(f )(4) now authorizes clawback agreements. Clawback agreements, which are 
often referred to as nonwaiver agreements, permit the litigants to agree that privileges can 
be asserted after evidence has been sent to the other party if the ESI retriever discovers 
that it has accidentally included privileged information in the evidence sent to the ESI 
requester. Once again, the amendments authorized clawback agreements because the vast 
quantity and complicated nature of ESI make the unintended delivery of privileged infor-
mation more likely than it was when most information was printed on paper.9

REQUESTING THE PRODUCTION OF DOCUMENTS
As a paralegal, you often will be involved in drafting requests for documents. Naturally, 
before you begin drafting a request, you should develop a working knowledge of the 
case. You can gain this understanding of the case by reviewing the pleadings binder, 
the correspondence file, the attorney’s notes, and the research notebook. As you review 
these files, take notes of the possible types of documents or particular documents that 
are relevant to the case. In the Voegelin case, for example, as a paralegal for the firm 
representing Voegelin Laboratories, Ltd., you might want to see Mallendorf, Jamison, 
and Associates, Inc.’s corporate minute books, any auditing procedure manuals followed 
by the firm’s accountants, any correspondence between Mallendorf and Nikara, any 
internal memos involving the takeover bid of Rusch for Nikara, and any internal memos 
referring to the firm’s audit of Nikara.

Once you have done this initial research, you will be ready to draft the request. 
However, your responsibilities will not end with drafting the request. As we shall see later 
in this section, you may also need to draft a motion to compel the other party to produce 
the documents, and you may be responsible for reviewing the documents once they are 
received.

Form and Content of the Request
Before sitting down to draft the request, you might locate sample requests for documents 
in form books or in the firm’s word-processing form file. Of course, as no two cases are 
exactly the same, you will have to modify any form or sample request to fit the particular 
facts and issues in the case. Still, forms and samples can often be utilized for the basic areas 
of the request, such as the introductory paragraph and the definitions of terms. You also 
need to be familiar with the pertinent court rules involving discovery. Each court may have 
individual rules relating to the number of requests allowed, the time allowed for responding 
to requests, the manner of objecting to requests, and the availability of a motion to compel 
the production of the requested documents.

Title of the Document and Introductory Paragraph Document production often 
involves many parties and several requests. Your draft request for the production of documents 
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should identify the party making the request, the party receiving the request, and the number 
of the request:

Example

VOEGELIN LABORATORIES, LTD.’S
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS
TO DEFENDANT MALLENDORF, JAMISON, AND ASSOCIATES, INC.

Using this type of detailed title avoids confusion and eliminates the need to read 
the entire request to determine the parties involved. The introductory paragraph of your 
request should list the applicable federal or state authority and the time and place of the 
production.

Definitions The definition section is a pivotal area of the request. The heading “defini-
tions” should be placed in the center of the page in boldfaced lettering. This emphasis will 
direct the party answering the request to that section for clarification of any ambiguous 
terms. Having a separate section devoted solely to definitions avoids the need to include 
this information in the body of the request. Some of the terms that may be defined include 
agreement, computers, ESI, document, and report, among others.

Instructions Because the instruction section of the request is also crucial, its heading 
should be placed in the center of the page in boldfaced lettering. Some law firms combine 
the definition and instruction sections of the request, so make certain that you check on your 
firm’s procedure. The instruction section specifies the time period in which the documents 
should be produced. For example, in the Voegelin case, if Mallendorf, and Jamison’s final audit 
of Nikara was issued on September 9, 2010, the request should cover at least the period from 
January 1, 2010, to the date of the upcoming production of documents. This entire period 
should be included because the negotiations, correspondence, memos, and interim reports that 
preceded the final opinion may be critical in litigating your client’s case.

The instructions also may indicate whether the requesting party wants to see originals 
or copies of the documents. It is customary to ask for the identity of anyone who has any of 
the requested documents not in the custody, possession, or control of the party served with 
the request. The instructions should remind the responding party of the duty to supple-
ment the production of documents with any documents found or created after the first 
production takes place. This can usually be done by labeling the request as a “continuing 
request.” It is customary to remind the responding party to correct any errors uncovered 
after the original production of documents. The instructions will indicate the format that 
should be used by the ESI retriever for transmitting all requested ESI.

Documents Requested Rule 34 of the Federal Rules of Civil Procedure states that a 
request for documents must specify with “reasonable particularity” the general categories of 
documents or the individual documents that the requesting party wishes to inspect. This is 
accomplished in the section headed “documents requested.” Generally, this section consists of 
a list of numbered paragraphs, each one specifying a document or a category of documents. 
Because the preceding paragraphs have explained the definitions and instructions, the job 
of listing the documents in this section has been considerably simplified. Exhibit 12–3 is an 
example of a request for production of documents that might be filed in the Voegelin case.
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COURT OF COMMON PLEAS
CUYAHOGA COUNTY

STATE OF OHIO

VOEGELIN LABORATORIES, LTD., )
    Plaintiff, )
 ) Civil Action No. 10-77976
 )
      v. )
 )
 )
MALLENDORF, JAMISON, AND )
ASSOCIATES, INC., )
    Defendants. )
 )
 )
 )
_________________________________________________

PLAINTIFF VOEGELIN LABORATORIES, LTD.’S FIRST REQUEST FOR 
PRODUCTION OF DOCUMENTS TO DEFENDANT 
MALLENDORF, JAMISON, AND ASSOCIATES, INC.

TO:   Jeremy Wickard, Attorney of Record for Defendant, Mallendorf, Jamison, and Associates, Inc., in the above styled 
and numbered cause.

Pursuant to Rule 34 of the Ohio Rules of Civil Procedure, Voegelin Laboratories, Ltd., plaintiff in the above cause, requests 
that Mallendorf, Jamison, and Associates, Inc., defendant in the above cause, produce for inspection and copying by 
Voegelin, within thirty days of service hereof or at such other time as may be agreed upon by counsel for the parties, 
originals or legible copies of the documents requested herein. You are also requested to serve upon plaintiff within thirty 
(30) days after service of this request a written response in accordance with Rule 34 of the Ohio Rules of Civil Procedure.

DEFINITIONS AND INSTRUCTIONS

 1. Unless specified otherwise, documents requested herein include all those which were dated, written, rewritten, 
modified, sent or received from January 1, 2010 to September 9, 2010.

 2. The following definitions apply to this request:
 a. The term “agreement” means any document or oral statements that constitute or purport to be in whole or in 

part a contract, lease, or license, and includes all changes, amendments, covenants, alterations, modifications, 
interpretations, and drafts thereof, whether or not carried out.

 b. The term “computer” means any electronic device including but not limited to anti-theft systems and databases, 
audio networks, audio systems, digital cameras, documented image technology, embedded chips, e-mail 
systems, e-mail software, event data recorders (in vehicles), external hard drives, fax machines, flash drives, global 
positioning systems, handheld wireless devices, hardware, iPods, landline phones, laptops, medical devices and 
records, memory sticks and flash cards, mobile phones, notebooks, pagers, personal computers, PDAs, printers, 
radio frequency identification tags or chips (RFIDs), security cameras and other security and surveillance devices, 
servers, software, spyware, toll road cards, travel drives, video discs and videotapes, and web-based bulletin boards.

EXHIBIT 12–3 Sample request for documents
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 c. The term “document” means any written, recorded, taped, typed, or word processed, whether produced, reproduced, 
filed, or stored on paper, cards, disks, tapes, belts, charts, films, cassettes, or any other medium, and shall include 
books, booklets, pamphlets, brochures, statements, speeches, memos, notebooks, agreements, appointment 
calendars, working papers, contracts, notations, records, telegrams, journals, diaries, or summaries, cash ledger books, 
checkbooks, corporate minute books, bank statements, stock transfer books, monthly statements, city tax returns, 
state tax returns, federal tax returns, and annual reports, and shall also include all drafts, originals, and copies.

 d. The term “electronically stored information” means any animations, anti-theft system and database records, archives, 
audio discs, audio records, audio tapes, backup tapes, blogs, cartridges, CDs, chat rooms, “cookies,” credit cards and 
records, databases, data on external hard drives, data processing cards, debit cards, debit records, deleted data, digital 
photographs, discs, drives, documented image technology, embedded chips, e-mail attachments, e-mail messages, 
e-mail software, event data records (in vehicles), fax machines data, financial data, flash drives, global positioning 
system data, graphics, handheld wireless device records, images, input data, instant messages, Internet use records, 
intranets, intranet use records, junk files, laptop data, legacy data, medical devices and records, memory sticks and 
flash cards, metadata, mobile phone memory, music files, networks, pagers, personal computers, PDAs, printer 
data, radio frequency identification tags or chips (RFIDs), removable discs, security camera and other security and 
surveillance device data, software, spreadsheets, spyware databases, statistical data, spreadsheet data, system and 
network data, tapes, text messages, toll road card records, travel drives, video discs and videotapes, voice mail, web-
based bulletin board postings, web-based discussions, word processed documents, and zipped files.

 e. The term “report” means any written, recorded, taped, typed or word processed, whether produced, reproduced, 
filed, or stored on paper, cards, disks, tapes, belts, charts, films, cassettes, or any other medium, and shall include 
books, booklets, pamphlets, brochures, statements, speeches, memos, notebooks, agreements, appointment 
calendars, working papers, contracts, notations, records, telegrams, journals, diaries, or summaries, cash ledger books, 
checkbooks, corporate minute books, bank statements, stock transfer books, monthly statements, city tax returns, 
state tax returns, federal tax returns, and annual reports, and shall also include all drafts, originals, and copies.

 f. The term “defendants” means Mallendorf, Jamison, and Associates, Inc., including their directors, officers, 
employees, and agents.

 g. The phrases “relate to” and “relating to” shall be construed to include “refer to,” “summarize,” “contain,” “include,” 
“mention,” “explain,” “discuss,” “define,” “describe,” “point out,” “comment on,” or “remark.”

 h. The words “and” and “or” shall be interpreted in such a way as to bring within the scope of the specification all 
responses that otherwise might be interpreted as being outside its scope.

 i. The term “each” shall be interpreted to include the word “every,” and the word “every” shall be interpreted to 
include the word “each.”

 j. The word “any” shall be interpreted to include the word “all,” and the word “all” shall be interpreted to include 
the word “any.”

 k. A plural noun will be interpreted to be a singular noun, and a singular noun will be interpreted as a plural 
noun, whenever needed to bring within the scope of the specification all responses that otherwise might be 
interpreted as being outside its scope.

 3. Produce each and every document in its original file folder, cover, envelope, or jacket, and write on that folder, 
cover, envelope, or jacket the person or the corporate office, department, subdivision, or subsidiary for which, by 
which, and/or in which the file is maintained.

 4. Should you be unable to produce any of the documents or ESI called for in this request, explain the reason that 
you cannot comply.

 5. Should you be unable to produce any of the documents called for in this request, because such documents are 
no longer in your custody, control, or possession, please identify the document and the reason that you no longer 
have custody, control, or possession of said document or documents.

EXHIBIT 12–3 Sample request for documents (continued)
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   6.  Should you be unable to produce any of the documents called for in this request, because such documents are 
no longer in your custody, control, or possession, please identify the document, and the person, department, 
subdivision, or subsidiary that does have custody, control, or possession of said document.

   7.  Should you wish to assert the attorney-client privilege, the work product privilege, or any other privilege as 
to any of the documents called for in this request, then as to each document subject to such privilege, please 
provide an identification of such document, including the name of the document, the date of the document, 
the type of document, the author of the document, the receiver of the document, the names of all people 
receiving copies of the document, the names of all people who saw the original document, and a summary 
of the subject of the document in sufficient detail to allow the Court to determine the validity of the assertion of 
the privilege, should a motion to compel be filed.

   8.  Each paragraph in this request should be interpreted independently and not in relation to any other paragraph 
for the purpose of limiting the request.

  9.  This request is to be considered a continuing request requiring the defendant to supplement the production of 
document with any documents found or created after the first production takes place.

 10.  The defendant has the additional duty to correct any errors that are uncovered after the original production of 
documents takes place.

 11.  Any questions that may arise as to this request for documents may be directed by the counsel for the defendant 
to the undersigned representative of the plaintiff before the dates set for the production of the documents that 
are the subject matter of this request.

DOCUMENTS REQUESTED

  1.  All agreements, documents, electronically stored information, and reports that relate to the corporate 
organization of Mallendorf, Jamison, and Associates, Inc.

  2.  All agreements, documents, electronically stored information, and reports that Mallendorf, Jamison, and 
Associates, Inc. directed to or were received by Nikara Pharmaceuticals, Inc.

  3.  All agreements, documents, electronically stored information, and reports that relate to contracts, proposed 
contracts, draft contracts, contemplated contracts, or offers of contracts that passed between Mallendorf, Jamison, 
and Associates, Inc. and Nikara Pharmaceuticals, Inc.

  4.  All agreements, documents, electronically stored information, and reports that constitute or relate to any and all 
communication between Mallendorf, Jamison, and Associates, Inc. and Nikara Pharmaceuticals, Inc.

  5.  All agreements, documents, electronically stored information, and reports that relate to the audit conducted by 
Mallendorf, Jamison, and Associates, Inc. on the financial condition of Nikara Pharmaceuticals, Inc.

  6.  All agreements, documents, electronically stored information, and reports that constitute internal communication 
within Mallendorf, Jamison, and Associates, Inc. that relate to Nikara Pharmaceuticals, Inc.

  7.  All agreements, documents, electronically stored information, and reports that constitute internal communication 
within Mallendorf, Jamison, and Associates, Inc. that relate to Voegelin Laboratories, Ltd.

  8.  All agreements, documents, electronically stored information, and reports that relate to any and all communication 
between Mallendorf, Jamison, and Associates, Inc. and Nikara Pharmaceuticals, Inc. concerning Voegelin 
Laboratories, Ltd.

  9.  All agreements, documents, electronically stored information, and reports that relate to the audit conducted 
by Mallendorf, Jamison, and Associates, Inc. on the financial condition of Nikara Pharmaceuticals, Inc. and that 
specifically refer to Voegelin Laboratories, Ltd.

10.  All agreements, documents, electronically stored information, and reports that relate to the unqualified opinion issued 
by Mallendorf, Jamison, and Associates, Inc. on the financial health of Nikara Pharmaceuticals, Inc.

EXHIBIT 12–3 (continued)
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11.  All agreements, documents, electronically stored information, and reports that relate to the audit conducted by 
Mallendorf, Jamison, and Associates, Inc. on Nikara Pharmaceuticals, Inc. and that refer to Voegelin Laboratories, 
Ltd. that are not covered by the prior requests herein.

 12.  All agreements, documents, electronically stored information, and reports that relate to the audit conducted by 
Mallendorf, Jamison, and Associates, Inc. on the Nikara Pharmaceuticals, Inc. that are not covered by the prior 
requests herein.

 13.  All agreements, documents, electronically stored information, and reports that relate to the financial structure of 
Nikara Pharmaceuticals, Inc. that are not covered by the prior requests herein.

 Giacomo Striuli
 Striuli, Grazak, and Usalis
 2233 Hamilton Avenue
 Cleveland, Ohio 44119
 Tel.: (123) 555-1212
 Fax: (123) 555-2323
 Attorneys for Plaintiff
 Voegelin Laboratories, Ltd.

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been mailed by first class mail, postage prepaid to 
Jeremy Wickard, 54392 St. Clair Avenue, Cleveland, Ohio, 44118, on this 29th day of September, 2010.

 

EXHIBIT 12–3 Sample request for documents (continued)

Final Responsibility in Drafting the Request
Responsibility for the final review and signature of the request for documents rests with 
the attorney. Once the request has been signed, you will have to arrange for service on the 
other party or parties. Under the Federal Rules of Civil Procedure, a request for production 
of documents need not be filed with the court. However, some states do have this filing 
requirement, so you should check your state and local rules on this matter. After the other 
party has been served with the request, place a reminder of the response due date in the 
firm’s tickler or calendar system. If a timely response is not received, check with your super-
vising attorney to determine whether an extension of time has been granted. If an extension 
has not been granted, then it may be necessary to file a motion to compel.

Motion to Compel
Usually, all the parties in a lawsuit will be cooperative during the discovery process. Dates 
and times for the production of documents are negotiated and adhered to with great regu-
larity. Even when a party objects to the production of a document on the ground that it 
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is irrelevant, the document is often produced anyway. Similarly, objections on the ground 
that the request is overbroad often will be followed by a narrowed response. However, 
sometimes the other party refuses to cooperate or makes invalid objections to the request. 
For this situation, the law provides the motion to compel. Rule 37 of the Federal Rules of 
Civil Procedure allows a party to file a motion asking the court to compel the uncoopera-
tive party to produce the document requested for inspection.

As the paralegal, you may be asked to draft this motion. Again, in preparation for draft-
ing this motion, review your firm’s form books or document file. Generally, however, your 
supervising attorney will avoid the motion to compel as much as possible. Such motions are 
not favored by the court and should be used only when your attorney feels there is no other 
way to obtain information that is vital to the successful outcome of the lawsuit.

Reviewing the Documents of the Opposing Party
Once the documents requested have been received in your office, you may be asked to 
review those documents, either alone or with an attorney. Naturally, knowledge of the facts, 
issues, and parties in the case is essential to a successful document review. However, it also 
is important for you to have an understanding of what your supervising attorney is looking 
for as you inspect and review the documents. Therefore, you should ask your attorney for 
guidance in reviewing the documents. For example, it would be helpful for you to know 
which of the files must be read in-depth and which can be scanned. You might want to know 
if your attorney is interested in a particular category of documents or in the documents 
produced by a particular individual.

Because reviewing a large volume of documents is a time-consuming and tedious task, 
you will want to try various techniques for expediting the job. One technique is to dictate 
file labels and a brief summary of the contents of each file. This will help you review more 
documents over a shorter period of time. Another technique is to keep a record of the files 
that you have reviewed. This will help you recall the precise location of documents that you 
have seen and consider crucial to the case.

If you are dealing with original documents, your supervising attorney may want to 
have copies made of the more important documents. Your attorney will set the parameters 
for the documents that she will want you to copy. However, if there is any doubt about the 
value of a document to your case, designate the document for copying.

RESPONDING TO A REQUEST FOR DOCUMENTS
A document production is only as successful as the planning that precedes it. The first action 
you should take, once you have been served with a document request, is to determine whether 
the production date is realistic. Other important elements in the successful production process 
are categorizing the documents, involving the client, and organizing the documents.

Determining a Target Date
Whether the requested target date is feasible depends on the number of documents in your 
client’s possession, the extent and the complexity of the ESI request, the number of people 
in the law firm who will assist in the production, and the availability of tech support for the 
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THE COMPUTERIZED LAW FIRM
Document Summary

SCENARIO
You and your attorney are in the middle of a deposition. 
The deponent is Karl Mallendorf, a CPA who is a part-
ner in the accounting firm of Mallendorf, Jamison, and 
Associates, Inc. Mallendorf has just indicated that he had 
no idea that the financial report that his firm issued on 
Nikara Pharmaceuticals, Inc., would be seen and relied 
upon by Voegelin Laboratories, Ltd. Your attorney, how-
ever, recalls seeing a letter that was written by Mallendorf 
and addressed to Regina Nikara, the president of Nikara 
Pharmaceuticals, Inc. In the letter Mallendorf referred to 
a list of third parties who would probably receive copies 
of the report. Included on that list was Kurt Voegelin, the 
founder and president of Voegelin Laboratories, Ltd. Before 
continuing with the deposition, your attorney would like to 
see that letter. She instructs you to return to your office and 
bring her a copy of the correspondence. Unfortunately, 
your attorney cannot recall the exact date or the primary 
subject of the letter. Nevertheless, she expects you to 
return with the letter within the next 15 minutes.

PROBLEM
Document production in massive and complex litigation 
is time consuming and cumbersome. Organizing thou-
sands of documents for fast and accurate retrieval pre-
sents a challenge for you and your supervising attorney. 
When you return to your office, you realize the immensity 
of the task you face. Literally thousands of documents 
are stacked in boxes in your office and piled on shelves 
in your attorney’s office. How are you going to locate a 
single letter?

SOLUTION
Fortunately for you, your law firm recently introduced an 
automated litigation support program to help with the 
numerous litigation tasks. One feature of this program is 
a database that allows you to organize and manage thou-
sands of documents. Consequently, document coders 
hired by your law firm have already analyzed and extracted 
the pertinent data from the documents produced by the 
parties in this case. This information has been entered 
into the program. Your computer now has stored valuable 
information about each document, such as the date, the 
author, the recipient, carbon copy recipients, subject mat-
ter, type of document, and attachments. The high-speed 
search capacity of the computer permits you to locate the 
letter from Karl Mallendorf to Regina Nikara, dated May 20, 
2010, in which Kurt Voegelin is named on a list of probable 
recipients of the financial report. Searching a database of 
10,000 documents, the computer identifies this critically 
important document in a matter of minutes.

Selecting the proper software for document manage-
ment may depend on a number of factors, such as the type 
of hardware, the number of litigation matters handled by 
the law firm, and the personnel available to support com-
puterized litigation. Your law firm’s general database may 
be sufficient to handle the demands of a litigation support 
system. If that is not a viable choice, the law firm’s computer 
programmer might adapt the specialized requirements 
of a document summary database. Integrated litigation 
support programs, such as Summation, also contain docu-
ment management capabilities. However, any database 
program can be adapted for this purpose.

retrieval and classification of ESI. Moreover, estimating the number of documents and the 
volume of ESI in a document production can be difficult. Often the first estimate will be 
revised a number of times, as you locate and review pertinent documents and as you begin 
to comprehend the vast quantity of the ESI in your client’s possession or under his or her 
control. Nevertheless, you must make some initial assessment of the feasibility of meeting 
the deadline indicated in the request. Consulting with other paralegals who have been 
through several document productions and talking with IT personnel about the nature of 
the ESI request may help you evaluate the deadline date.
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Categorizing the Documents
You can make the task of documentation production easier if you divide the request into 
several general categories. For example, you might divide the request into the following 
categories:

 Request 1 Accounting Information

 Request 2 Marketing Plans and Correspondence

 Request 3  Corporate Minutes, Bylaws, and Articles of Incorporation

 Request 4 Research and Development

 Request 5 Sales Projections

Once the general categories are developed, subcategories can be easily defined. These 
categories and subcategories will give your document search a controlling structure that 
will guide your work.

Involving the Client in Document Production
Although you have requested categories of the documents that you believe are responsive 
to the request, you must remember that only the client knows what types and how many 
documents actually exist. Also remember that only the client can make the documents 
available to the law firm for production. Therefore, the client must be involved in the pro-
duction of documents as early as possible. In fact, because the rules require early mutual 
disclosure and because ESI is probably going to play a role in most lawsuits today, it usually 
is advisable to involve the client from the outset. 

As suggested in Chapter 8, it is best to have the client establish a litigation hold as soon 
as your supervising attorney detects even the slightest hint of a lawsuit on the horizon. It is 
advisable to talk to every member of the client’s firm who has contact with or control over 
ESI so that they understand the crucial importance of maintaining that litigation hold.10 
Once your firm receives a copy of a document request, you must send a copy to the client 
immediately. In addition, make sure that you point out the date by which the production is 
to be made so that the client is aware that the process should not be delayed. Next, schedule 
a meeting with the client as soon as possible to plan the document production process.

Requirements Imposed by the Sarbanes-Oxley Act One of the consequences 
that resulted from several high-profile cases involving corporate corruption in recent years 
was the passage by Congress of the Sarbanes-Oxley Act. This act is directed primarily at 
preserving evidence for criminal investigations brought by the government, but it has had 
an effect on record keeping by corporations and by the accounting firms that are charged 
with overseeing the books and with conducting audits of those corporations. One overlap-
ping area involves the preservation of evidence. Both Sarbanes-Oxley and the traditional 
rules of discovery in civil cases in federal court impose an affirmative duty to preserve 
evidence for the litigation process.11

Making Document Production a Joint Effort with the Client Sometimes clients 
suggest that they conduct the document search without the aid of someone from the law 
firm. There are several disadvantages to this approach. First, clients are often unaware of 
the attorney-client privilege, the work product privilege, and the common interest privilege 
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and may, therefore, not recognize protected documents. Second, clients may fail to recognize 
the documents they actually must produce. Third, clients often do not comprehend the 
amount of time and effort involved in a document production. Finally, the client probably 
does not realize that sanctions can result if all the documents requested are not produced. 
Pointing out these disadvantages to your client should help convince the client to make 
document production a joint effort with the law firm. Your client may suggest hiring an 
independent contractor to conduct the document search. Although there are reputable 
firms that can conduct such a search, it is generally not a good idea for your firm to 
relinquish control over the process. It is equally inadvisable for the law firm to conduct 
the document search without the help of the client. This is especially true when ESI is 
involved. Your supervising attorney may, therefore, assign you the task of creating a liaison 
point with the client’s IT department, with the administrative assistants, and with the 
interns who work directly with the client’s computer system and with the client’s ESI.

Selecting a Client’s Representative for Document Production The client should 
designate a representative to coordinate the document production with the legal team. 
Often it is advantageous if that representative is a member of the client’s in-house legal 
department. Whatever the case, the person chosen should know about the client’s business 
during the entire period of time covered by the document request. Because the client’s rep-
resentative must devote a significant amount of time to the document production project, 
there is a tendency for clients to appoint junior executives who are new to the corporation. 
Such a move can be a mistake, not only because the junior executive will not be familiar 
with the entire case, but also because the other employees may refuse to cooperate with the 
“outsider.” If you find yourself in this uncomfortable situation, seek the help of the client’s 
in-house legal department to find a replacement. The replacement should be someone who 
is more familiar with the case and who will command the respect needed in such a sensitive 
operation. As noted in Chapter 8, your supervising attorney may want to establish a litiga-
tion response team charged with the task of learning all there is to know about the client’s 
computer system and the ESI recorded on that system.

Organizing the Document Production
Organization is a key factor in conducting a successful document production. One effec-
tive way to organize is to gather all of the required documents in one central location. 
Exhibit 12–4 is a checklist you might follow to locate and gather in one location all the 
documents from your client’s executive offices and branches. The checklist, however, is 
intended as a guide only. Planning strategy in a lawsuit is not like running an experiment 
in physics. There are no absolute principles of nature that guide the operation of a lawsuit. 
The best that you can do is to develop a rough outline of those steps that have worked in 
the past and, therefore, might be helpful in the present for determining what will probably 
happen in the future. Unfortunately, there is no way to establish exactly what will happen 
in every lawsuit every time. Then, again, if there were a way to make such predictions, there 
would probably be no need for attorneys or paralegals to assist clients in preparing for the 
unpredictable events that inevitably plague every lawsuit.

Controlling the Documents Control is also an important factor in effective docu-
ment production. You must be able to determine the location of any document among 
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DOCUMENTS AND ESI CHECKLIST

 1. At the first hint of litigation, establish a litigation hold on ESI deletion in the daily operation of the client’s business.
 2. Request a copy of the client’s document-retention policy as well as the client’s deletion procedure for ESI 

including, especially, the deletion policy for e-mail files.
 3. Meet with all of the employees who work for the client in any capacity that puts them in the custody or control of 

ESI in order to reinforce the critical nature of the litigation hold.
 4. Establish a litigation response team to learn as much as possible about the client’s computer system.
 5. Request an organization chart to determine departments, employees, and computer systems where documents 

and ESI are located. Ask for a dedicated workroom for the litigation team including telephones, a fax machine, 
office furniture, several computer terminals, and at least one printer.

 6. Turn over all material required under the Rule 26 mutual disclosure provisions.
 7. After a document request arrives, review the request and determine the time and the personnel that might be 

required to respond to the request.
 8. Review the request for any documents or ESI that might be privileged.
 9. Review the request to determine the data requester has specified the format to be used for the ESI.
 10. If the data requester has specified a format for ESI, determine whether you should object to that format and, if so, why.
 11. If the data requester has not specified the format to be used for transmitting ESI, determine the format that your 

client will use to transmit that ESI.
 12. Consider the advisability of including metadata or, in the alternative, deleting metadata from the requested ESI 

before sending it to opposing counsel.
 13. Forward the request for production to the client and ask that client representatives, including IT personnel, be 

named to assist in production, if this has not already been taken care of as a part of the establishment of the 
litigation response team.

 14. For paper documents, determine whether the originals or copies will be produced.
 15. Determine whether the documents will be produced as kept in the ordinary course of business or by document 

request number.
 16. Determine whether only relevant documents will be produced or whether the production will be a “warehouse” 

production.
 17. Meet with the client’s representative to begin planning the collection and organization of the client’s documents 

and ESI for production.
 18. Search all of the pertinent files in the client’s offices. Draw a map of each office or department to indicate the 

location and titles of files and filing cabinets and of relevant computer terminals and systems.
 19. Search all pertinent computer systems or supervise IT personnel who can search the systems for you. Remember 

all the electronic devices that can be included within the term “computer.”
 20. List all files removed on the document production log, and indicate the employee from whom documents were 

received, or the ESI file from which the data was retrieved, in addition to the date that the files and the ESI were 
received.

 21. Request an index to the archived files to determine files that might pertain to the litigation. Order those files 
brought from the archives to the production site.

 22. Search ESI archives to determine ESI files that might pertain to the lawsuit and save those files to a separate flash 
drive or disc.

EXHIBIT 12–4 Checklist for production of client documents and ESI
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the thousands of documents that you will compile. For example, when your attorney asks 
for a one-page opinion that is part of a closing binder, you will be expected to locate the 
pertinent document quickly. Or if the client’s chief financial officer needs to review the 
minutes of the board meeting at which the directors discussed the Mallendorf audit of 
Nikara before the next board meeting, you must know exactly where that file is and make 
certain that the CFO has it on time for that meeting. Exhibit 12–4 includes steps that will 

 23. For paper documents, number each box as it is brought into the work area. Place that number on the log and 
index files within the box, including source and date received. Create electronic files to accomplish the same goals 
for ESI, remembering to store the files on the flash drive or disc.

 24. For paper documents, review the contents of each box of documents. Create new file folders labeled “Produce,” 
“Nonproduce,” “Privileged/Work Product.” Place a colored sticker or flag on each document about which there is a 
question. Ask the supervising attorney to review those documents immediately to determine the appropriate folder. 
In case of documents that require redaction, make a copy of the original before redaction, note the redaction at the 
top of the document, make a copy of the document with the redaction and place it in the “Produce” file; place the 
original and the original redacted copy in the “Nonproduce” or the “Privilege/Work Product” folders, as applicable. For 
ESI, construct electronic files to accomplish the same goals and save to a flash drive or disc. Once again, consider the 
advisability of including metadata or, in the alternative, deleting metadata from the requested ESI before sending it to 
opposing counsel. Check precedent in your jurisdiction to determine the court’s position on the deletion of metadata.

 25. Remove the privileged paper documents from the workroom. Place all privileged ESI in special files and save the 
files to a flash drive or a disc. Once the attorney has reviewed the documents and determined that the privileged 
designation is correct, these documents may be numbered with a different numbering prefix from the documents 
to be produced. A notation should be made on the production log to indicate privileged documents, the original 
files from which they came, and their document numbers once they are assigned. For ESI, construct electronic 
files to accomplish the same goals and save to a flash drive or disc.

 26. After the document review has been completed, all documents to be produced should be copied and numbered. 
The document number can indicate the source of the documents. For example, documents from defendant A begin 
with “1,” from defendant B with “2,” and from third-party defendants, “3.”

 27. Prepare a privilege list to attach to the response to the request for production.
 28. Prepare the response to the request for production.
 29. Create an index for the produced paper documents and for produced ESI.
 30. Produce documents to the opposing party. The paralegal should remain in the production room at all times. 

Neither the opposing party nor its counsel should remove copies.
 31. Copy documents and ESI that the opposing party designates for copying. Review the documents and ESI and 

notify your supervising attorney of the documents and ESI requested by opposing party. Forward the copies 
and a statement of the copying costs to the counsel for the opposing party. Make a notation on the production 
log of all copies received by the opposing party.

 32. Return original documents to the client’s office. Place a notation in the file that no documents are to be added 
or taken from this file because the matter is in litigation. Begin a new file with the same file label for all new 
correspondence and documents. In the event of a supplemental request for production, you may be able to 
avoid reviewing files previously reviewed.

 33. Make additional copies of documents produced and organize in chronological, subject matter, or witness order 
for later deposition exhibit, trial exhibit, or general trial preparation use.

EXHIBIT 12–4 Checklist for production of client documents and ESI (continued)
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STYLE OF CASE: ____________________ REVIEWER: ____________________ REVIEW DATE:  ____________________
BOX NO. ____________________ SOURCE ____________________
FILE     BATES DATE OPPOSING PARTY
NAME SOURCE PRODUCE NON-PRODUCE PRIVILEGE NO. PRODUCED TO WHOM PRODUCED
 
 
 
 
 

EXHIBIT 12–5 Document production log

help in the organization of the document production process. For ESI, your supervising 
attorney should already have taken control of all copies of all pertinent ESI files. If this did 
not happen as a part of the original litigation hold, it should be established now.

Copying the Documents The decision of when to copy the documents must be made 
early in the document production process. Usually, it is not advisable to release original 
documents because the release of such documents can handicap the daily operation of the 
client’s business. Also, when original documents are released there is always the possibility 
that they may be lost. Finally, government regulations may prohibit the removal of some 
documents from the principal place of business.

Unfortunately, copying thousands of documents can be expensive and time consum-
ing. Therefore, the legal team should be aware of ways to reduce this expense. For example, 
time and money can be saved by waiting until the opposing counsel designates the docu-
ments that are to be copied. A disadvantage to this approach is that you may miss some 
documents that could be helpful to your client’s case. Opposing counsel will have little 
interest in copying documents that support your client’s position.

Numbering the Documents Numbering and control are synonymous. Without an 
identifying number, it is virtually impossible to organize and control a document produc-
tion. A number assigned to a document during the production process should remain 
with the document throughout the lawsuit. One technique for numbering the documents 
is the Bates numbering system. The Bates numbering system involves the numbering of 
documents in a lawsuit using a machine. The Bates system served as the primary means of 
numbering documents for many years. Recently, however, computer-generated numbers 
on peel-off labels have replaced the Bates numbering system. The new system is different, 
but the result is the same. Documents can be identified quickly and easily.

Alpha prefixes can be used to identify the source of a document. For instance, the 
plaintiff ’s documents might begin with “A,” and the defendant’s begin with “B.” However, 
you should not act too quickly in numbering the documents. All privileged documents 
must be removed from the production before the numbering to avoid suspicious gaps in 
the numbering system. Exhibit 12–5 represents a sample document production log to 
assist you in organizing the documents for production.

Bates numbering
The numbering of documents 
in a lawsuit using a machine.

document 
production log
A method of keeping track 
of documents in a lawsuit by 
categorizing those documents 
based on source and file 
location. The document 
production log should indicate 
whether the documents have 
been excluded as privileged.
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It is also wise to make out a privilege log, indicating all documents that are shielded 
by the attorney-client privilege, the work product privilege, or the common interest privilege. 
Exhibit 12–6 will help you compile such a log.

Reviewing, Labeling, and Filing Documents before Removal A paralegal and 
an attorney should review all documents before they are removed from the client’s office. 
Sometimes one or more of the client’s original files will contain documents that you must 
produce, other documents that you need not produce, and still others that are protected by 
privilege. The documents that you will have to produce are called responsive documents; 
the documents that you do not have to produce are called nonresponsive documents. The 
protected documents are called privileged documents.

To separate these documents, set up three duplicate files. Place copies of the docu-
ments to be produced in one of the folders and give it the same title as the client’s original 
file. Place the nonresponsive documents in the second file and label it “nonresponsive” or 
“non-produce.” The term non-produce is simply a synonym for nonresponsive. Place the 
privileged documents in the third file and label it “privileged.” All privileged files should be 
removed from the area where the responsive documents are kept. This simple precaution 
will prevent them from being inadvertently sent to the other party. For ESI, create e-files 
that correspond to the categories listed above.

Sometimes a single document will contain information that you must produce and 
information that you need not produce. The same document also may include information 
that is protected by privilege. In such a case, cover the irrelevant or the protected informa-
tion before making a photocopy. Place the notation “deletion” on the covered portion. This 
deletion process is referred to as redaction. Make two copies of the redacted page. Place one 
of the redacted copies in the file that is marked as the client’s original file. Place the other 
redacted copy in the nonresponsive file or the privileged file, whichever is appropriate. You 
can follow a similar process for ESI. Moreover, you may be able to alter the electronic files 
to hide the fact that privileged material has been deleted from the ESI. However, you should 
definitely resist this temptation. Remember that the general theme of discovery is to maintain 
a free flow of evidence in an efficient and economical manner, while preserving genuinely 
privileged information. Therefore, many judges will look at the process of doctoring ESI 
to hide the existence of privileged information as tampering with evidence.

 BATES NO. DATE DOC. TYPE AUTHOR RECIPIENT COPIES SUMMARY TYPE PRIVILEGE
 
 
 
 
 
 
 

EXHIBIT 12–6 Privilege log

privilege log
A method of keeping track of 
documents that are shielded 
by the attorney-client privilege, 
the work product privilege, or 
the common interest privilege.

responsive documents
Documents that must be 
presented to a party in answer 
to a request from that party 
for the production of those 
documents.

nonresponsive 
documents
Documents that need not be 
presented to a party in answer 
to a request from that party 
for the production of those 
documents.

privileged documents
Documents that are shielded 
by the attorney-client privilege, 
the work product privilege, or 
the common interest privilege.

redaction
A procedure that involves 
removing information from a 
document before duplicating 
the document and turning 
the duplicate over to another 
party in a lawsuit in response 
to a request for production.
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ORGANIZING AND INDEXING THE DOCUMENTS 
AFTER PRODUCTION

As the paralegal, you will have several duties following production of your client’s documents 
and review of the opposition’s documents. Because thousands of documents often are involved 
in the litigation, control problems will be very serious. You can aid in establishing tight control 
over these documents by organizing and indexing them.

Organizing the Documents after Production
Before the mass of information in these documents can be used properly, the documents 
must be organized. Organizational plans vary from case to case. Some cases are hinged on 
chronological events. Documents in such cases are ordered by dates. Other cases may be 
broken down into several subject categories, and the documents would be organized by 
those subjects. In other cases you will be asked to organize the documents in anticipation 
of the upcoming depositions. In such a case, you will need to pull together all documents 
related to the testimony of each deponent to be called. The method of organization is 
less important than the fact that the documents are organized in a way that will help you 
instantly locate a document when asked to do so.

If the case is to be managed manually, without the aid of a computer, several copies 
of each document should be made. One set can be placed in chronological order, a second 
set in subject order, and a third set in deponent order. Keep the copies separate from the 
original numbered set and limit access to that original set. A missing original that is incor-
rectly numbered may disappear forever. The absence of that crucial document could have 
a severe impact on the case. Remember, control and organization are the keys to effective 
document management in any successful litigation. For ESI, backup files must also be 
kept, preferably on a disc or a flash drive, to guard against the loss of crucial electronic 
evidence. The paralegal can use the same technique that she used for paper files to establish 
an organization plan for ESI.

Indexing the Documents after Production
An index of the documents produced by all parties is critical to controlling the files through-
out the lawsuit. This index can be limited to the document number, date, author, recipient, 
document type, and a brief summary of its content. If you place the document in word 
processing or on the firm’s computer, a particular document can be located quickly by any of 
the identifying labels. The index is your final control measure. However, this does not mean 
that you should minimize its importance. It may be a difficult job at the outset of the lawsuit, 
but it is much less difficult than searching for a document by trial and error later in the case.

INSPECTION OF PROPERTY
The request for documents is directed only to documents. However, often a case involves 
tangible property, such as a piece of equipment or a parcel of real estate. Rule 34 of the 
Federal Rules of Civil Procedure provides a procedure through which the parties or their
representatives can inspect property for the purposes of measuring, photographing, or testing.
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Obtaining an Inspection
Normally, the demand for inspection is made informally by letter. Sometimes the demand 
may be transmitted by e-mail or fax. The letter, e-mail, or fax will also designate a date and 
place of inspection. If the date and time specified in the letter, e-mail, or fax are inconve-
nient for the other party, another time and place can be set. In some instances, the party 
who has custody or possession of the property in question is reluctant to allow the other 
parties access to the property. Rule 34 of the Federal Rules of Civil Procedure sets out 
the procedure by which a party may demand that the party with custody of the property 
relevant to the case shall produce the property for inspection. The court will usually grant 
the inspection if it determines that the inspection is calculated to lead to the discovery of 
evidence that will be admissible at trial.

FINDING IT ON THE INTERNET

Corporate Counsel Magazine maintains a Web site at <http://www.law.com/jsp/ihc/> 
called Law.Com In House Counsel. A recent article on the Web site is entitled, “The Real 
Implications of the New Rules on EDD (Electronic Data Discovery).” Access the Web site, find 
the article, and write a detailed report on the implications of EDD as reported by Law.Com. 
Explain whether you agree or disagree with the way the article interprets the new rules.

Excellent sources of up-to-date information on current issues in the law are bulletins, 
publications, news releases, and articles published on the Internet by some of the major 
law firms across the country. Here are a few examples of these resources:

 1. Jones Day publishes articles that can be accessed at <http://www.jonesday.com>. 
Search the Web site of Jones Day for an article entitled “E-Discovery-Related Changes 
to the Federal Rules of Civil Procedure.” The article explores the nature and importance 
of the recent amendments to the Federal Rules of Civil Procedure. Read the article and 
write a report examining some of the issues surrounding the new rules.

 2. White & Case LLP, which maintains a Web site at <http://www.whitecase.com>, 
publishes a series of timely Alerts that deal with current legal topics of interest 
to all practitioners. Search the Web site for an Alert entitled “New Issues Raised 
by Amended Federal Rules of E-Discovery.” Access the article and write a report 
examining some of the problems surrounding e-discovery. Indicate whether you 
agree or disagree with the author’s assessment of the amendments.

 3. Nossaman Litigation issues a series of timely E-Alert Bulletins on issues in electronic 
data discovery. These E-Alert Bulletins can be found at <http://www.envoynews.com/
nossaman>. Search the Web site for an E-Alert Bulletin entitled “Supreme Court Approves 
Rules Governing the Discovery of ‘Electronically Stored Information’ ” and write a report 
on the new amendments. Does the author present a positive or negative view of the 
changes to the rules? Explain.

 4. The News and Publications division of the Web site of Shapiro, Sher, Guinot & Sandler 
includes articles and information pieces on current legal issues. Access the Web site 
and find a recent essay entitled “Heads UP! New Rules on Electronic Discovery.” 
Write a detailed report on the author’s interpretation of the new rules. Is the author’s 
viewpoint on the rules accurate? Explain your position.

http://www.law.com/jsp/ihc/
http://www.jonesday.com
http://www.whitecase.com
http://www.envoynews.com/nossaman
http://www.envoynews.com/nossaman
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The procedure for gaining access to property in the possession of another party is simple. 
A demand for inspection must be prepared and served upon all parties in the litigation, 
even if it is directed only to the party that has custody of the property at issue. The property 
must be identified with reasonable particularity, and the demand must not be overly broad 
or vague. A demand for inspection may be made only upon the parties to the litigation. As 
in the case of depositions, a subpoena duces tecum must be prepared to require nonparties 
to produce tangible items for inspection at the time of deposition or trial. The subpoena 
duces tecum cannot be used to obtain access to real property.

Responding to a Demand for Inspection
Under Rule 34, the respondent has 30 days to respond to the demand for inspection. The 
respondent may agree to the inspection, limit or place conditions on the inspection, or serve 
formal objections to the requests. Normally, inspections of land, buildings, or equipment 
must be timed so as not to interfere with the other party’s normal use. If a test to be used on 
the property might destroy that property, the test may be conducted by an expert agreeable 
to both parties. A video recording may be made of the test.

ESI AND ON-SITE INSPECTIONS
Sometimes it is necessary for your supervising attorney to ask for and obtain an on-site visit 
to further examine the computer system of an opposing party. It is clear that the wording 
of Rule 34 of the Federal Rules of Civil Procedure authorizes such on-site inspections. 
Rule 34(a) reveals that such on-site inspections are permitted in order for a party to enter 
premises that are held or overseen by a party to inspect and/or record either an object 
located on the premises or an operation carried out therein. Clearly, this would include the 
computer system itself, as well as workstations, data storage facilities, and paper files of such 
ESI. The rule also specifies that the information must be inspected as it is preserved in the 
“usual course of business.” There is very little doubt that in many, perhaps most, businesses, 
organizations, and institutions, the ordinary course of business involves the storage of data 
within an individual computer or within a computer system, as well as the paper copies of 
such ESI. As we shall see, the operation of the rule is made even more problematic because 
such requests also can be made of nonparties.

Reasons for the On-Site Inspection of a Computer System
On-site inspections of a computer system ought not to be engaged in on a whim or to harass 
an opposing party or someone associated with that party. Such inspections, no matter how 
carefully they are carried out, are likely to be intrusive, disruptive, time consuming, expensive, 
dangerous (to the stored ESI), and objectionable. Therefore, if your supervising attorney 
intends to conduct such an inspection, she should have a legitimate reason for doing so. For 
example, often a party may have no idea how to retrieve computer data that was the subject 
of an initial document request. As strange as this may seem at first glance, we must remember 
that obtaining ESI is not always as simple as obtaining paper evidence that can easily be lifted 
from a briefcase, pulled out of a filing cabinet, taken off a tabletop, or removed from a desk 
drawer. This is especially true when the ESI requested is extant data that was deleted but is 
still hidden somewhere within the data stream of the computer system.

demand for inspection
A discovery technique 
that involves a request to 
enter property to inspect 
that property to gain facts 
in relation to the lawsuit.
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Other problems and concerns with the ESI produced or with the data collection pro-
cess might motivate your supervising attorney to ask for an on-site inspection. For example, 
the issues in the lawsuit may not be associated with the actual data produced but with the 
operation of the entire computer system. Therefore, your attorney may require an on-site 
inspection by your firm’s IT expert to track the daily computer operation of a party. Such an 
inspection might examine the handling of ESI to determine whether it is secure, controlled, 
and, above all, authentic. Moreover, such an inspection might reveal the routine procedure 
of making paper files of ESI, something that even the workers within the system may have 
overlooked, forgotten, or taken as a matter of course. Other questions may surface after an 
initial document request has been filed and responded to and your supervising attorney 
begins to suspect that not all of the ESI requested has been delivered, either because the 
request has not been properly honored, because some of the relevant ESI has been deleted, 
or because the routine paper storage of deleted ESI has been forgotten or ignored.

Procedures for the On-Site Inspection of a Computer System
The federal courts are extremely sensitive to the problems associated with permitting a 
party to enter the premises of another party in order to inspect the operation of a party’s 
computer system. Part of this sensitivity arises because the courts realize that any on-site 
inspection is intrusive, expensive, and often threatens the integrity of the computer system 
itself as well as the very existence of its ESI. For example, in at least one case, the on-site 
inspection of a computer system for ESI resulted in an enormous amount of lost ESI from 
that system. The loss of the ESI was eventually traced directly to the careless actions of an 
IT expert from the opposing party who failed to follow proper protocols in the extraction 
of certain pieces of ESI. In addition, the inspection of a computer system often involves 
privacy issues associated not only with classified business and employment records but also 
with trade secrets and professional confidences.

For these reasons, the federal courts have, in a series of cases, developed a protocol for 
the handling of on-site inspections for ESI, whether that inspection calls for an examination 
of the operation of the computer system itself, or for the actual extraction of ESI from the 
system. This protocol must be followed when the federal courts have mandated the on-site 
inspection of a computer system. As we review the elements of this protocol, remember that 
the courts have several objectives in mind. First, they are attempting to preserve ESI that is 
relevant to the case. Second, they are attempting to keep the inconvenience, the intrusiveness, 
the danger, and the expense of the on-site visit to a minimum. Third, the courts are mindful 
of the need to respect sensitive material by ensuring the confidentiality and privacy of the 
records themselves and of trade secrets and professional confidences associated with that part 
of the business that is involved in the on-site inspection.

The Goals of the On-Site Inspection Protocol for ESI It is crucial to keep in 
mind the goals and objectives of the court’s on-site, ESI inspection protocol. These goals 
and objectives include the following: (1) to retrieve and preserve all ESI relevant to the 
case; (2) to regulate the extent of the production process so that unnecessary or repetitious 
ESI is not revealed or compromised in any way; (3) to minimize the inconvenience, intru-
siveness, and expense of an on-site visit; (4) to preserve the privacy of certain business records; 
(5) to protect the privileged nature of trade secrets and professional confidences, and, above 
all, (6) to prevent the unnecessary and costly loss of ESI stored in a computer system.
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Steps in the On-Site Inspection Protocol for ESI To be effective, the protocol ought 
to include the following steps:

 (a) Before the actual document production process is to begin, the individuals involved 
in the search will set procedural restrictions. These ought to include a list of the key 
players whose computer stations and records will be a part of the search and a list of 
the computer stations that will be subject to the search.

 (b) It would be wise at this point to determine which party or parties will be responsible 
for covering the expense of the on-site production process.

 (c) The parties should decide which party or parties will be accountable for the expense that 
might be involved in recovering any lost or destroyed ESI that results from the search.

 (d) The parties ought to specify the status (active, inactive, backup, and/or extant data) of 
the ESI subject to the search.

 (e) The parties should specify whether any backup paper copies of the ESI will be included 
in the on-site search.

 (f) The individuals involved in the search should establish a time frame in which the ESI 
will be gathered.

 (g) An independent, objective IT specialist will be retained to conduct the search for ESI. 
The independent IT specialist must be mutually agreeable to everyone involved in the 
search. Moreover, he or she will operate as an official court representative.

 (h) Rather than handling the actual ESI, the IT specialist should make copies that are 
turned over to the owner of the ESI. The owner of the ESI will then examine the copy 
to preserve any confidential or private data.

 (i) After all private and confidential data is expunged from the ESI, it is turned over to 
the party that filed the document request.

Preparing for an On-Site Inspection for ESI It is very important for the party producing 
the ESI to properly prepare for an on-site visit of its computer operation system. Much of the 
anxiety, concern, and inconvenience that results from an on-site visit can be lessened if certain 
steps are taken to minimize the impact of such a search. Unfortunately, once a production request 
has been filed, it is often too late to avoid many of the troublesome aspects of the visit. Therefore, 
it is best to prepare for such a search as a part of the everyday process of doing business. To lessen 
the impact of a document production request for ESI at the time of a lawsuit, your supervising 
attorney might advise clients, in advance, to initiate some of the following suggestions:

 1. Instruct workers, especially IT specialists, about the ever-present possibility of a lawsuit 
against the company, organization, or institution. This means making certain that they 
carefully store, catalog, and retain ESI so that it can be retrieved easily without damaging 
the system, losing data, or spending valuable downtime, should a document production 
request and an on-site investigation be called for during litigation.

 2. Implement a plan that can be activated automatically to halt any routine deletion of 
ESI. This will minimize the loss of any crucial ESI and eliminate any suspicion that ESI 
has been deliberately destroyed to escape discovery.

 3. Make certain that all IT specialists and their supervisors and assistants are prepared to 
deal with the rigors of discovery, but especially with the intrusive nature of an on-site 
inspection of computer operations.
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 4. Once there is even the smallest suggestion that the client might be involved in litigation, 
instigate a litigation hold to prevent the deletion of ESI.12

 5. Visit the client’s place of business as soon as possible to make certain that everyone at 
the firm appreciates the importance of maintaining the litigation hold.13

 6. Establish a litigation response team of key personnel to learn all there is to know about 
the client’s ESI system, including all backup, retrieval, formatting, deletion procedures, 
and so on.14

 7. Once a document production request and/or an on-site inspection has been filed, hold 
sessions to educate the key players and IT specialists about the facts in the case and the 
types of ESI that could be considered discoverable.

 8. After an on-site inspection request has been filed, advise key players and IT specialists 
about the protocol established by the courts for dealing with an on-site inspection. 
Make certain that they are fully acquainted with their individual roles and responsi-
bilities in the operation of the protocol.

Summary

• Five ways that documents can be obtained during discovery include a request for 
documents, mutual disclosure, a request for documents at the deposition of a party, a 
subpoena duces tecum for a nonparty to produce documents at the time of a deposi-
tion, and the option of producing business records as an answer to an interrogatory. A 
request for documents and ESI is a request by one party in a lawsuit to allow the first 
party access to documents that are relevant to the subject matter of the lawsuit. Two 
crucial preliminary considerations in a production request are the timing of the request 
and the potential cost of the production.

• When an attorney structures a Rule 34 document production request, he must be 
knowledgeable of the types of ESI available within a computer system. Discoverable 
ESI can appear within three groups: (1) types of ESI based on the configuration of 
the computer system, (2) types of ESI based on the nature of the evidence itself, and 
(3) types of ESI based on its storage status. An attorney must consider all of these 
categories when preparing a document production request. It is essential to include 
the key players and IT specialists involved in collecting, managing, storing, and com-
municating that ESI. Because of the need to hire experts who frequently use special 
programs to retrieve ESI, the expense of ESI production is often greater than the 
expense involved in retrieving paper records. Consequently, an attorney seeking ESI 
must be prepared to verify the need for such data.

• Not all documents requested must be produced. Some are protected by the attorney-
client privilege, the work product privilege, or the common interest privilege. Other 
objections are that the request is overbroad, duplicative, or irrelevant. The new rules 
also permit a format-based objection for ESI. If none of these objections are avail-
able, the documents can still be protected by using a confidentiality agreement or a 
protective order.
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• The paralegal often will be called on to draft the request for production of documents. 
The parts of the request include the title, the definitions, the instructions, and a list of 
documents requested. The paralegal may need to draft a motion to compel the other 
party to produce the documents requested. The paralegal may be required to review 
and organize the documents once they arrive.

• The paralegal will be involved in responding to a request for documents. The steps in 
this process include determining a realistic production date, categorizing the documents, 
involving the client, and organizing the documents.

• After document production by all parties, the paralegal may be required to organize 
the documents by various categories.

• The request for documents is directed only to documents and ESI. Often a case involves 
tangible property such as a piece of equipment or a parcel of real estate. The Federal 
Rules of Civil Procedure stipulate a procedure through which the parties or their repre-
sentatives can inspect property for purposes of measuring, photographing, or testing.

• Because on-site inspections for ESI covered by Rule 34 are generally intrusive and expen-
sive, the courts have been very careful to outline a detailed protocol that must be followed 
by the parties to a lawsuit. This protocol applies whether that inspection calls for an exami-
nation of the operation of the computer system itself, or for the actual extraction of ESI 
from the system. The court has several objectives in mind supporting the establishment of 
this protocol. They include (1) preserving ESI relevant to the case; (2) minimizing the 
inconvenience, intrusiveness, and expense of the on-site visit; (3) ensuring the confidenti-
ality and privacy of records, trade secrets, and professional confidences; and (4) preventing 
the unnecessary loss of ESI from the inspected computer system.

Key Terms

Bates numbering
demand for inspection
document
document production log

nonresponsive documents
privilege log
privileged documents

redaction
request for documents
responsive documents

Review Questions

 1. Name three alternative methods for obtaining documents in addition to mutual 
disclosure and serving a request for documents.

 2. What is a request for documents?

 3. Explain the factors to be considered in deciding whether to serve the other party 
with a request for the production of documents.

 4. What are the three basic approaches to document production?

 5. What are the three categories of discoverable ESI?
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 6. Distinguish among the attorney-client privilege, the work product privilege, and the 
common interest privilege.

 7. Distinguish between the medical privilege and the confessor-penitent privilege.

 8. When should a confidentiality agreement or a protective order be sought?

 9. What objections can be raised to a request for production of documents?

 10. What procedures can be used to obtain an inspection of property?

 11. What protocol has the court established for an on-site visit to obtain ESI?

Chapter Exercises

Where necessary, check with your instructor prior to starting any of these exercises.

 1. Review the laws of your state and find all laws that deal with requests for the production 
of documents. Check your local court rules to see if any local rules supplement or alter 
the state laws.

 2. Obtain the form books in your law library that provide sample forms for use in drafting 
the legal documents in your state. Find a sample request for production of documents 
and compare it with the sample found in this chapter.

 3. Review the laws of your state and find out whether your state allows the same objections 
to the request for documents as those outlined in this chapter.

 4. Carefully consider each of the following documents and determine whether it should 
be a part of the documents and/or ESI requested from Mallendorf, Jamison, and 
Associates, Inc.

 a. A series of internal e-mails on the computer system in the offices of Mallendorf, 
Jamison, and Associates, Inc., detailing negotiations with Nikara and Mallendorf, 
laying the foundation for Mallendorf ’s audit of Nikara.

 b. ESI detailing the results of another audit conducted by Mallendorf, Jamison, and 
Associates, Inc., on Marlis and Weaver, Inc., another firm that Mallendorf audits on 
a regular basis.

 c. All stored metadata from the audit conducted by Mallendorf, Jamison, and Associates, 
Inc., on Nikara Pharmaceuticals.

 d. A series of e-mails between the team that conducted the audit at Nikara and 
Mallendorf ’s attorneys.

 e. A series of letters from Nikara to Mallendorf, Jamison, and Associates, Inc., con-
cerning several inaccuracies that were discovered the last time Mallendorf, Jamison, 
and Associates, Inc., audited Nikara.

Chapter Project
Review the Commentary at the beginning of this chapter. Recall that your firm has been 
retained by the Voegelin Laboratories, Ltd., to bring a lawsuit against Mallendorf, Jamison, 
and Associates, Inc., for issuing an inaccurate qualified opinion after an audit of Nikara 
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Pharmaceuticals, Inc. Review the sample request for production of documents in this 
chapter or the one that you located in your state’s form book. Assume that the defendant 
Mallendorf, Jamison, and Associates, Inc., has responded to the request for documents and 
has delivered the documents and the ESI that you asked for. Now, you and your staff face 
the task of organizing and indexing these documents and ESI. During the process, you 
and your IT assistant uncover an enormous amount of metadata hidden within the ESI 
documents detailing the actual audit of Nikara. A quick glance at the metadata reveals that 
it includes a record of the members of Mallendorf, Jamison, and Associates, Inc., who had 
access to the audit and the changes that were made by those people as well as a schedule 
detailing when the changes occurred. Draft an e-mail to your supervising attorney explaining 
in detail the legal arguments for and against the next step in the process, which would be 
mining the metadata revealed in the ESI. Then ask your supervising attorney what would 
be the proper way to proceed. 

THE BENNETT CASE
Assignment 12: Drafting a Request for Production
The answers to interrogatories submitted by the defendant in the Bennett case indicated that 
the defendant has copies of e-mails between several parties relating to Ms. Bennett. These 
e-mails are archived on a tape backup. Your attorney would also like to inspect the hard 
drives of the computers used by Darren Blackwood and Martin Yardly. Draft a request for 
production and/or for an on-site inspection to obtain these.

 1. David K. Isom, “Electronic Discovery Primer for Judges,” Federal Courts Law 
Review (2005). Retrieved on February 15, 2007, from <http://www.fclr.org/articles/
2005fedctslrevl(noframes).htm>, 10–11.
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Pocket Part: A Companion to the Yale Law Journal, (December 4, 2006). Retrieved on 
January 26, 2007 from <http://thepocketpart.org/content/view/86/6/>, 1.
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Law: Electronic Discovery: Not Just for the Million Dollar Case,” The Ohio State 
Bar Association: 2006 Annual Convention (May 3–5 2006): 1.2.
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from <http://www/floridabar.org/>, 1.
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COMMENTARY—THE LANHOLTZ CASE
Your law firm has been hired to represent Dr. Sara Lanholtz, an electronics engineer, 
who believes that she has been unjustly dismissed by Vagran-Orrell Cybernetics, Inc. 
(DBA Cybertek), where she has been working for nine years. The case has been moving 
forward for about three months, and at this stage the discovery process is just about 
complete. However, while your supervising attorney was reviewing the evidence, she 
identified several documents that must be established as being the genuine article. In 
addition, she is determined to establish that certain facts are accurate so that the case 
will move more quickly at trial. After making these determinations, she calls you into her 
office and assigns you the task of drafting a request for admission. This request is to be 
served on Daniel Vagran, the CEO of Cybertek. Two days later your law firm receives a 
request for admission from the law firm of Kowalski, Moldovan, and Zuer, which is rep-
resenting the defendants. Your supervising attorney has once again called you into her 
office. This time she asks you to contact Dr. Lanholtz so the doctor can help prepare a 
response to the request. To do what your supervising attorney has asked you to do, you 
must research the appropriate court rules, including all applicable local rules. It also will 
be necessary to look over the pleadings, the important documents, all critical pieces of 
ESI, and all prior discovery.

OBJECTIVES

Now that the discovery process has been nearly completed, you may need to establish 
the truthfulness, accuracy, and genuineness of the evidence that you and your supervis-
ing attorney have compiled. For that purpose, you may need to file a request for admis-
sion. After reading this chapter, you should be able to:

• define request for admission.
• relate the purposes for filing a request for admission.
• explain the uses of the request for admission.
• list the advantages of the request for admission.
• identify the procedures involved in drafting a request for admission.
• explain the content of each section of a request for admission.
• differentiate among the responses and the objections to a request for admission.

THE REQUEST FOR ADMISSION
The request for admission is a request filed by one party in a lawsuit on another party in 
that lawsuit asking the second party to admit to the truthfulness of some fact or opin-
ion. The request may also ask the party to authenticate the genuineness of a document. 
According to Rule 36 of the Federal Rules of Civil Procedure, a request for admission may 
be served on any party in a lawsuit. However, the request may not be served on a nonparty. 
Under Rule 26(d), admissions cannot be served until the parties have conferred as mandated 
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by Rule 26(f ). A party has 30 days to respond. The Federal Rules place no limit on the 
number of requests that can be filed. However, some states (California, for example) do 
limit the number of requests that can be filed.

The request for admission differs from all of the other discovery tools that we have 
examined thus far. In fact, some legal scholars would argue that the request for admission 
is not, strictly speaking, a discovery tool at all. This argument is based on the fact that the 
request for admission seeks a commitment regarding information that has already been dis-
covered. Thus, it does not, in itself, “discover” anything. Nevertheless, it is a very powerful 
tool that can be used to great advantage.

Purposes of the Request for Admission
The primary purpose of the request for admission is to simplify a lawsuit by reducing the 
number and nature of the points in controversy. The simplification of the points in contro-
versy has a “ripple effect,” simplifying many of the other matters involved in the suit. For 
example, if there are fewer points in controversy, fewer witnesses will be necessary should 
the case reach the trial stage. The fewer witnesses that are needed, the more money that 
can be saved. These savings can be especially lucrative if the need for a variety of expert 
witnesses is eliminated. Simplifying the points in controversy could also lead to early settle-
ment of the case. Claims and defenses that have no legal merit evaporate quickly under 
the scrutiny of a well-drafted request for admission. Finally, a carefully drafted request for 
admission can emphasize important factual information that is buried in volumes of docu-
ments, testimony, and ESI.

Uses of the Request for Admission
A request for admission can be used in three different ways. First, it might be used to 
authenticate the genuineness of certain important documents. Second, the request can 
authenticate the truthfulness of certain facts or opinions. Finally, it can be used to authen-
ticate the application of the law to the facts. A single request for admission can be used to 
fulfill all of these uses, if necessary.

Authenticating the Genuineness of Documents One of the most widely rec-
ognized purposes of the request for admission is to authenticate the genuineness of a 
document. For example, in the Lanholtz case, it would be very helpful if Mr. Vagran, the 
CEO of Cybertek, were to authenticate the genuineness of the letter of dismissal sent to 
Dr. Lanholtz, the company’s progressive disciplinary policy, the list of offenses for which 
an employee could be terminated, and the evaluation records of Dr. Lanholtz. Naturally, 
such documents could be authenticated at trial, but only after overcoming a number of 
evidentiary hurdles. These hurdles can be reduced in a request for admission. It is impor-
tant to note, however, that an individual may admit to the genuineness of a document 
and still object to its admissibility. For example, in this chapter’s Lanholtz case, Mr. Vagran 
may authenticate the document outlining progressive disciplinary procedures and the list 
of dischargeable offenses, but may object to its relevance and admissibility in this case. It is 
also important to note that a party who admits to the genuineness of a document does not 
at the same time admit to the truthfulness of the contents of the document. For instance, 
in the Lanholtz case, Dr. Lanholtz might be asked to admit to the genuineness of a letter 
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of dismissal for failing to follow company policies and procedures. In admitting to the 
genuineness of the letter, she is not admitting to any of the alleged rule violations stated 
in the letter.

Authenticating the Truthfulness of Facts and Opinions A second use for a request 
for admission is to authenticate the truthfulness of certain facts or opinions. In the Lanholtz 
case, for example, your supervising attorney may ask the CEO to authenticate the fact that 
he signed every employment evaluation of Dr. Lanholtz and that each of those employment 
evaluations stated that she had done outstanding work for the company. These admissions, 
however, only authenticate the content of the evaluations and the fact that they were signed 
by Mr. Vagran. They do not admit anything about the actual quality of Dr. Lanholtz’s job 
performance. Thus, your supervising attorney might also ask Mr. Vagran to admit that 
Dr. Lanholtz did outstanding work. Note the differences among these admissions. The 
admissions about the content and the signature authenticate facts, whereas the admission 
about the actual quality of Dr. Lanholtz’s job performance authenticates Mr. Vagran’s 
opinion. Factual admissions are usually easier to obtain than those that state an opinion.

Admissions about the truthfulness of facts and opinions in response to a request for 
admission carry much more weight than an admission made using some other form of 
discovery. Anything that is admitted in a deposition, for example, can be altered or denied 
when the party takes the witness stand. Although this may make the witness look a bit 
less credible in the eyes of the judge and the jurors, the finders of fact must still weigh the 
alterations and denials against the rest of the witness’s testimony. Such is not the case with 
an admission made in response to a request. Such an admission is taken as proven. Court 
permission is required for a party to withdraw an admission. Thus, such admissions can be 
very effective for the party obtaining them and very damaging to the party giving them.

Authenticating the Application of the Law to Facts A request for admission can 
also combine the authentication of the facts in a case with the law that applies to those 
facts. For example, in the Lanholtz case, your supervising attorney may request Mr. Vagran 
to admit that Dr. Lanholtz was employed by Cybertek on a contractual basis, and was 
therefore subject to the provisions of the employee policy manual, including the provisions 
regarding the list of dischargeable offenses and the policy on progressive discipline. Such an 
admission would shorten the time necessary to demonstrate the legal status of Dr. Lanholtz’s 
employment. However, such an admission would not prove that she was wrongfully termi-
nated because other issues, such as whether she was blameless of any dischargeable offense, 
whether the disciplinary procedure was followed properly, and whether, in this situation, 
she was actually entitled to the policy’s protection, must still be proven.

Advantages of the Request for Admission
The request for admission offers several advantages over other discovery devices. One principal 
advantage is that a request for admission cannot be ignored or overlooked. Under the deemed 
admitted rule, any undenied request for admission is treated as if it were admitted. Also, if 
the response to the request does not conform to the requirements of Rule 36 of the Federal 
Rules of Civil Procedure, the court may order that the fact has been admitted. For example, 
in the Lanholtz case, if Mr. Vagran’s denial of the request to authenticate Dr. Lanholtz’s status 
as a contractual employee is not specific enough, the court may rule that he has admitted that 

deemed admitted
A principle that holds that 
an undenied request for 
admission is treated as if it 
were admitted.
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she is a contractual employee. Similarly, if Mr. Vagran were to claim that he is unable to admit 
or deny that Dr. Lanholtz performed her job well, and that claim is not detailed enough, the 
court may order that the matter has been admitted. In both of these examples, the court could 
instead order Vagran to file an amended response to the request. Some states have altered the 
deemed admitted rule. In California, for instance, nothing is deemed admitted unless the party 
requesting the admission files a motion to that effect.

An advantage that the request for admission shares with interrogatories is that parties 
cannot refuse to respond simply because they lack the information needed to make the 
response. Rather, they must make a reasonable attempt to obtain the missing information. 
Moreover, a party cannot refuse to cooperate merely because the other party could obtain 
the information another way. Furthermore, although a request for admission is usually 
made toward the end of the discovery process, such requests can be made at any time, even 
with the service of the summons and complaint. Thus, because a total knowledge of the 
facts is not a prerequisite for the request, it can be used as a learning tool. Finally, as noted 
earlier, in federal court there is no limit to the number of requests that can be filed. Some 
states, however, do place limits on the permissible number of requests for admission.

DRAFTING THE REQUEST FOR ADMISSION
As a paralegal, you may be called upon to draft a request for admission. This responsibility 
is extremely important because, as we have seen previously, properly drafted requests can 
save time and money and can lead to early settlement of the lawsuit. Consequently, great 
care must be taken in preparing for and actually drafting the request.

Preliminary Steps in Drafting the Request for Admission
Before you sit down to draft the request, you should do some preliminary work. First, 
discuss the matter with your supervising attorney so that you understand the goals and 
objectives of the request. Then make certain that you review all previous pleadings and 
important documents as you assemble the facts. Also, take some time to look over the 
applicable federal or state and local court rules so that you can accurately determine 
response deadlines and procedural details. 

As a last stage before actually writing the request, list and organize the admission that 
the other party ought to make. For example, in the Lanholtz case, if Mr. Vagran admitted 
that Dr. Lanholtz was a contractual employee, it would be very helpful to her case. It would 
also be beneficial if he admitted that she was covered by the provisions in the company’s 
employment manual and that her job performance was satisfactory. With these suggested 
admissions in hand, check with your supervising attorney to make sure that you have not 
missed something.

Form and Content of the Request for Admission
With your preliminary list of desired admissions in hand, locate a sample request in a 
form book or in your firm’s word-processing file. Naturally, no two situations are exactly 
the same, so you will have to modify the form to fit the facts of your particular case. 
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Nevertheless, we can make some general statements about the title, the introductory para-
graph, the definitions and instructions, and the specific request.

Title of the Request and the Introductory Paragraph The title of your request 
should reflect the party making the request, the party receiving the request, and the 
number of the request:

Example

PLAINTIFF LANHOLTZ’S FIRST REQUEST FOR ADMISSIONS
TO DEFENDANTS DANIEL VAGRAN AND

VAGRAN-ORRELL CYBERNETICS, INC.

Make certain that you cite the appropriate court rules in the introductory paragraph. If you 
follow the actual language of the rule, you will avoid any possible misunderstanding. The 
introductory paragraph should also include a demand for written answers to the request 
within the applicable time limits. Exhibit 13–1 includes a typical introductory paragraph 
for the request.

Definitions As in the request for production of documents covered in Chapter 12, the 
definition section of the request for admission may have a separate heading placed in the 
center of the page in boldfaced lettering. Terms that may be defined include such words as 
document, ESI, letter, memorandum, metadata, and report, among others.

Instructions The heading “instructions” may also be placed in the center of the page 
in boldfaced letters. The instructions specify any procedures that should be followed in 
responding to the request. Often the request for admission is so complex that it is not 
possible to include a separate instructional paragraph at the beginning of the request. In 
such a case the instructions must be included with each category of documents examined 
and with the list of facts to be admitted. For instance, in the Lanholtz case, the introduc-
tory section leading to a request to authenticate the genuineness of certain documents may 
have to specify that Mr. Vagran is to admit that the documents in question were written by 
Cybertek employees, that the documents were sent to the named recipients, that they were 
sent on the dates noted on the documents, and so on. In contrast, the instructions leading 
to the list of facts and opinions to be admitted may simply read that Mr. Vagran is to admit 
“that each of the following statements is true.” (See Exhibit 13–1.)

Specific Requests The request itself should be as simple as possible. The part of the 
request that lists the documents should be very specific as to the identity of each of those 
documents. It is best to list each document separately. Combining documents can cause 
confusion and can open the request to objections. If possible, include any identifying dates 
or numbers found on the documents. Copies of the documents in the list must be gathered 
together and attached to the request with an appropriate identifying heading. For example, 
in the Lanholtz case, if you request the authentication of certain internal memos that passed 
between Mr. Vagran and the human resources director at Cybertek, and the authentication 
of certain letters that passed between Mr. Vagran and Dr. Lanholtz, you would include two 
separate lists, each with its own instructional paragraph. In turn, copies of the memos and 
letters would be attached to the request and labeled as such. The memos might be labeled 
“Appendix A” and the letters “Appendix B.”
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UNITED STATES DISTRICT COURT

SARA LANHOLTZ, )
 ) Civil Action No. 10-12363
    Plaintiff, ) 
 ) REQUEST FOR ADMISSION
    v. )
 )
DANIEL VAGRAN AND )
VAGRAN-ORRELL )
CYBERNETICS, INC., )
 )
 )
    Defendants. )

PLAINTIFF, Sara Lanholtz (“Lanholtz”), requests that the DEFENDANTS, Daniel Vagran (“Vagran”) and Vagran-Orrell 
Cybernetics, Inc. (“Cybertek”), within thirty days after the service of this request separately admit in writing, pursuant 
to Rule 36 of the Federal Rules of Civil Procedure and for the purposes of this action only, the truth of the following 
statements;

 A. That each of the following documents listed below, the best copies of which are attached as Appendix A
 1. is genuine and is a complete and accurate representation of the actual writing which the document purports 

to represent;
 2. was prepared or sent by an officer or employee of Cybertek during his or her employment with Cybertek;
 3. was directed to or concerned matters within the scope of the employment of said officer or employee of 

Cybertek;
 4. was written and sent on or about the date listed on the document;
 5. was written on the basis of the officer’s or employee’s firsthand knowledge of the matter contained therein;
 6. was written in the ordinary course of business of Cybertek;
 7. was kept as part of the routine employee evaluation process at Cybertek:
 a. Lanholtz employee evaluation of September 9, 2008.
 b. Lanholtz employee evaluation of October 31, 2008.
 c. Lanholtz employee evaluation of January 19, 2009.
 d. Lanholtz employee evaluation of February 7, 2009.
 e. Lanholtz employee evaluation of March 17, 2009.
 f. Lanholtz employee evaluation of April 23, 2009.
 g. Memo of February 21, 2009.
 h. Memo of February 28, 2009.
 i. Memo of March 27, 2009.
 j. Memo of April 1, 2009.
 k. Memo of August 19, 2009.

EXHIBIT 13–1 Request for admission
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 B. That the best copy of each of the documents listed below and attached as Appendix B
 1. is genuine and is a complete and accurate representation of the actual writing which the document purports 

to represent;
 2. was prepared or sent by an officer or employee of Cybertek during his or her employment with Cybertek;
 3. was directed to or concerned matters within the scope of the employment of said officer or employee of Cybertek;
 4. was written and sent on or about the date listed on the document;
 5. was written on the basis of the officer’s or employee’s firsthand knowledge of the matter contained therein;
 6. was written in the ordinary course of business of Cybertek;
 7. was sent as part of the dismissal process involving Lanholtz:
 a. Letter of September 9, 2008.
 b. Letter of September 15, 2008.
 c. Letter of December 23, 2008.
 d. Letter of January 29, 2009.
 e. Letter of February 14, 2009.
 f. Letter of March 17, 2009.
 g. Letter of June 16, 2009.
 h. Letter of August 31, 2009.
 C. That the document entitled VAGRAN-ORRELL, HANDBOOK, the best copy of which is attached as Appendix C
 1. is genuine and is a complete and accurate representation of the actual writing that the document purports to 

represent;
 2. was distributed to all employees at Cybertek between August 19, 2007 and September 19, 2007;
 3. was received by Lanholtz on August 19, 2007.
 D. That each of the following documents listed below, the best copies of which are attached as Appendix D
 1. is genuine and is a complete and accurate representation of the actual writing that the document purports to 

represent;
 2. was prepared or sent by an officer or employee of Cybertek during his or her employment with Cybertek;
 3. was directed to or concerned matters within the scope of the employment of said officer or employee of Cybertek;
 4. was written and sent on or about the date listed on the document;
 5. was written on the basis of the officer’s or employee’s firsthand knowledge of the matter contained therein;
 6. was written in the ordinary course of business of Cybertek;
 7. was kept as part of the routine employee evaluation process at Cybertek:
 a. Research report on Worldview Software dated September 23, 2007.
 b. Research report on Worldview Software dated October 19, 2007.
 c. Research report on Worldview Software dated November 30, 2007.
 d. Research report on Worldview Software dated March 28, 2008.
 e. Research report on Worldview Software dated August 19, 2008.
 f. Research report on Worldview Software dated December 2, 2008.
 g. Research report on Worldview Software dated December 15, 2008.
 h. Research report on Worldview Software dated December 31, 2008.

EXHIBIT 13–1 Request for admission (continued)
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 E. That each of the following documents listed below, the best copies of which are attached as Appendix E
 1. is genuine and is a complete and accurate representation of the actual writing which the document purports to 

represent;
 2. was received by an officer or employee of Cybertek during his or her employment with Cybertek;
 3. was received within the scope of the employment of said officer or employee of Cybertek;
 4. was received on or about the date listed on the document;
 5. was kept in the ordinary course of business of Cybertek;
 6. was kept as part of the routine employee evaluation process at Cybertek:
 a. Letter of September 12, 2007.
 b. Letter of September 20, 2007.
 c. Letter of December 27, 2007.
 d. Letter of January 1, 2008.
 e. Letter of February 18, 2008.
 f. Letter of March 27, 2008.
 g. Letter of June 19, 2008.
 h. Letter of September 2, 2008.
 F. That each of the following statements is true:
 1. Cybertek is incorporated under the laws of the state of Delaware and has its principal place of business in 

Seattle, Washington.
 2. Lanholtz was discharged on or about September 9, 2008.
 3. Lanholtz received favorable employee evaluations from September of 2006 to September of 2008.
 4. Lanholtz received all scheduled pay increases between September of 2006 and September of 2008.
 5. Lanholtz received all scheduled promotions between September of 2006 and September of 2008.

DATED:  Portland, Oregon
     March 27, 2010
  Kent, Freidman, Hedges, and Cole

  BY__________________________________________
  A member of the firm

  Attorneys for the Plaintiff
  Dr. Sara Lanholtz
  750 Maple Street
  Portland, Oregon
  Tel.: (123) 555-1212
  Fax: (123) 555-2323
TO: Kowalski, Moldovan, and Zuer
 Attorneys for Defendant
  Vagran-Orrell Cybernetics, Inc. and Daniel Vagran, CEO of Vagran-Orrell
 17810 Brinkerhoff Blvd.
 Seattle, Washington

EXHIBIT 13–1 (continued)
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The part of the request that lists the facts and opinions to be admitted should also 
be carefully worded. Each fact and opinion should be listed separately. All facts that are 
undisputed should be included in this list. By identifying and including those facts in the 
request, you may avoid having to argue those facts at the time of the trial. Also include facts 
that you know are true, but that you might have a difficult time proving at trial. If you can 
get an admission now, you will save a lot of work later. However, you should be very careful 
to avoid topics that will elicit an appropriate objection from the other party.

RESPONDING TO THE REQUEST FOR ADMISSION
Make certain, when you receive a request for admission, that you determine that the target 
date is reasonable. Once you have established that the target date is reasonable, place a 
reminder of the due date on the firm’s calendar. If you have the responsibility of drafting the 
response, you should meet with the client to cover the alternatives available in responding to 
each request. You also should consider any objections that you might raise to the request.

Alternative Responses to the Request for Admission
Your response to the request must be filed on time. This may mean that you must work 
quickly. However, because of the finality of an admission, you should never sacrifice care 
and accuracy for speed. Before beginning the drafting process, review the applicable court 
rules relating to the format and procedure. The alternatives available in a response are:

 1. to admit;

 2. to deny;

 3. to refuse to either admit or deny; or

 4. to object.

When you draft the response, first copy each statement to which you are responding, 
exactly as it appears on the original request. If a statement is true, you must respond by 
admitting that it is true. However, if reasonable doubt exists as to the truthfulness of a par-
ticular statement, you may deny it. A statement that has been admitted is called a judicial 
admission. A judicial admission is a statement or other piece of evidence that has been 
admitted and can, therefore, be introduced during the trial.

Any statement that is not truthful should be denied. However, you should resist the 
temptation to deny a statement on a technicality, such as a misspelled word or an obvious 
typographical error. If the error actually alters the substance of the statement, you may 
consider denying it. For example, in the Lanholtz case, if your client, Sara Lanholtz, is 
mistakenly identified as Susan Lanholtz, you probably would not be justified in denying 
the statement. However, if a statement listed her as Ms. Lanholtz, rather than Dr. Lanholtz, 
you might be justified in denying the statement, provided that a legal question as to her 
professional expertise was at the center of the case. Such questions, however, are best dis-
cussed with your supervising attorney. Be careful in your denials because the other party 
may ask the court to compel your client to pay the cost of proving a matter that should 
not have been denied in the first place. Interestingly, even the losing party can make this 
request of the court.

judicial admission
A statement or other piece 
of evidence that has been 
admitted and that can, 
therefore, be introduced 
during the trial.
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Sometimes, when the deadline for a response is approaching, you may deny all 
requests and later amend your response, admitting those requests that should have been 
admitted in the first place. This practice has its dangers, however. The chief danger is the 
deemed admitted rule. As we have seen, under this rule, unless a party delivers a written 
denial or a detailed reason why that party cannot admit or deny a statement, that statement 
is deemed admitted.

The third alternative is to refuse to either admit or deny a request. However, the 
Federal Rules of Civil Procedure do not allow you to do this unless you have made a reason-
able inquiry into the subject. Moreover, a lack of personal knowledge is not a proper basis 
for refusing to respond unless the party has reason to doubt the credibility of the source of 
the information. Your response to the request for admission does not require verification in 
federal court. However, because some state and local rules demand such verification, you 
should check on the proper procedure in your area.

Objections to the Request for Admission
Basically, the same objections available in response to the other discovery techniques are 
available in response to a request for admission. As we have seen in previous chapters, 
the grounds for such objections include stating that complying with the request would 
violate the attorney-client privilege, the work product privilege, the common interest 
privilege, the medical privilege, or the confessor-penitent privilege. Other objections 
are that the request is overbroad, irrelevant, or duplicative. You may also object on the 
ground that the statement is a compound request.

The Attorney-Client Privilege, the Work Product Privilege, and the Common 
Interest Privilege As we have seen previously, the attorney-client privilege prevents the 
forced disclosure of communication between an attorney and a client. Similarly, the work 
product privilege protects letters, memos, documents, records, ESI, and other tangible 
items that have been prepared in anticipation of litigation. In addition, the common inter-
est privilege protects any communication that takes place between attorneys for different 
clients when those clients share a common interest. If a request for admission would violate 
any of these privileges, you could lodge an appropriate objection on those grounds.

The Medical Privilege and the Confessor-Penitent Privilege As noted earlier 
in the text, the medical privilege will protect all confidential communications between a 
medical practitioner and his or her patient. Similarly, the confessor-penitent privilege was 
designed to shield confidences that pass between a member of the clergy and a penitent. 
Unlike the medical privilege, however, the confessor-penitent privilege also safeguards a 
member of the clergy who has offered a religious oath not to reveal such disclosures.

Inadmissible and Irrelevant Evidence You will recall that the scope of discovery 
is much broader than the scope of the evidence that can be introduced at trial. Despite 
the broad scope, however, any discovery request must be reasonably calculated to lead 
to admissible evidence. Should a request for admission ask your client to respond to the 
truthfulness of a matter that could not be reasonably calculated to lead to admissible evi-
dence, you may object on those grounds. Similarly, a request for admission must address a 
fact, opinion, or document that is relevant to the lawsuit. The request for admission must 
further the discovery process. If it does not, you may object.
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Overbroad and Duplicative Requests As mentioned, an overbroad request is one 
that is not narrowly defined. For instance, in the Lanholtz case, the lawsuit involves her 
employment with Cybertek. If the opposing party sought admissions regarding every 
employment evaluation ever filed on Dr. Lanholtz, even those involving part-time jobs 
when she was in high school, college, and graduate school, an objection that the request 
is overbroad would be in order. Another objection is that the request is duplicative or 
repetitious. This objection argues that the request includes one item for admission that is 
repeated over and over. Your duty extends to only one request. Often requests are varied 
slightly to elicit a different answer. You should object to every variation of the request.

Compound Requests The compound request asks a party to admit in a single state-
ment the truthfulness of two or more facts. The compound request makes a response tricky, 
if not impossible. Your objection should address the compound nature of the request and 
explain the difficulty that it presents in framing an accurate response. This objection may 
not, however, prevent the ultimate need to respond to the subject matter of the statement, 
as the opposing party can file an amended request.

compound request
A request made by a party in 
a lawsuit to another party in 
that lawsuit to admit in a single 
statement the truthfulness of 
two or more facts.

THE COMPUTERIZED LAW FIRM
Integrated Litigation Support

SCENARIO
Your supervising attorney has called you into her office 
to discuss the Lanholtz case. She indicates that she is con-
cerned about the admission requests that have come for Dr. 
Lanholtz. The defendants have asked Dr. Lanholtz to admit 
that, before she was terminated, she was warned several 
times, both orally and in writing, that her job performance 
was below par. Dr. Lanholtz has denied that this happened. 
Before responding to the request, your supervising attorney 
wants you to review all prior discovery in the matter relevant 
to this issue, including interrogatories and depositions of all 
parties and witnesses. She also wants to review all documents 
in your possession written by Dr. Lanholtz and delivered to 
her by the defendants. You have hundreds, perhaps even 
thousands, of pages of depositions, and other documents 
filed away in this case. Your supervising attorney would like 
the information by noon tomorrow when Dr. Lanholtz has an 
appointment to go over the request for admission.

PROBLEM
You need to review and analyze an overwhelming amount 
of information in a short amount of time. How can you do 
this without working all night?

SOLUTION
Integrated litigation support programs, discussed in previ-
ous chapters, allow you to input all discovery and all docu-
ments in a single program. This can be done by keying in 
information, by downloading information from a flash 
drive, or by scanning in documents. With all discovery 
located in one program, you can then use the full-text 
searching capabilities of the program to search all discov-
ery and documents for certain key words or phrases. Thus, 
you could search all interrogatories, depositions, and 
documents for “job performance” or similar terms. Once 
the search is complete, you can generate a report specify-
ing each instance where the phrase appears. This is done 
in a matter of seconds.

The capabilities of automated litigation support 
programs have grown considerably in recent years, 
increasing their popularity in litigation law firms. Not 
only do these programs allow you to handle individual 
discovery tasks such as deposition summaries and docu-
ment production, they also allow you to see the whole 
picture. All discovery responses can be analyzed and 
compared. In large cases, this type of support has 
become a necessity.
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FINDING IT ON THE INTERNET

The Federal Civil Action Bulletin maintains an extensive blog site at <http://federalcivil
practicebulletin.blogspot.com>. Bloggers add comments to the site on a daily basis. 
Most of the blogs involve recent cases decided in the federal courts. Others involve journal 
and law review articles on topics of interest involving the federal courts. Access the site, 
and find a recent blog related to discovery. Outline the content of the blog, and explain 
whether you agree or disagree with the position taken by the blogger.

An article titled “Reducing the Costs of Litigation,” by Peggy E. Bruggman, focuses 
on the problem of discovery abuse. The article appears on the Web site of the Public Law 
Research Institute at <http://w3.uchastings.edu>. Read the article and write a report 
examining some of the issues surrounding the problem of discovery abuse.

Wikipedia, the free encyclopedia, can be accessed at <http://www.wikipedia.org>. 
Wikipedia incorporates a feature on discovery that includes a final section titled “Criticism 
of American Discovery.” Access Wikipedia, read the article, outline the critical points in the 
last section, and build a rebuttal to those points of criticism.

Sound Evidence: E-Discovery Resources maintains a Web site at <http://soundevidence.
discoveryresources.org>. Access the Web site and find an article titled “Electronic Discovery 
Is Nothing New.” Read the article and write a short report indicating whether you agree or 
disagree with the author’s evaluation of e-discovery.

FindLaw publishes an online journal, Modern Practice, that focuses on technology, 
e-discovery, and the law. The journal is located at <http://practice.findlaw.com>. Access 
the Web site and find an article titled “The Proposed Federal E-Discovery Rules.” Read the 
article and report on the author’s reaction to the new rules.

Summary

• A request for admission is a request filed by one party in a lawsuit on another party in 
that suit asking the second party to admit to the truthfulness of certain facts or opin-
ions or to authenticate the genuineness of certain documents. The primary purpose 
of the request is to simplify the points in controversy. An admission made in response 
to a request for admission cannot be withdrawn without the court’s permission. Any 
request that is not denied is deemed admitted.

• In preparing to draft a request for admission, the paralegal should discuss the mat-
ter with the supervising attorney, review all pleadings, and look over the applicable 
court rules. The actual request for admission will include the title, the introductory 
paragraph, the definitions and instructions, and the specific request. Copies of any 
documents involved in the request must be attached to the request.

• The alternatives available in responding to a request for admission are to admit, to 
deny, to refuse to either admit or deny, or to object. Grounds for objection include 
arguing that compliance with the request would violate the attorney-client privilege, 
the work product privilege, the medical privilege, or the confessor-penitent privilege. 
Other objections are that the request is overbroad, irrelevant, or duplicative. A final 
objection is that the statement is a compound request.

http://w3.uchastings.edu
http://www.wikipedia.org
http://soundevidence.discoveryresources.org
http://soundevidence.discoveryresources.org
http://practice.findlaw.com
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Key Terms

compound request deemed admitted judicial admission

Review Questions

 1. What is a request for admission?

 2. On whom may a request for admission be served?

 3. What is the principal purpose for filing a request for admission?

 4. What advantages does the request for admission have over other discovery tools?

 5. What preliminary steps should be taken before drafting a request for admission?

 6. List the parts of a request for admission.

 7. Explain the content of each part of a request for admission.

 8. List the possible responses to a request for admission.

 9. Point out the danger of not responding to a request for admission.

 10. List the possible objections to a request for admission.

Chapter Exercises

Where necessary, check with your instructor prior to starting any of these exercises.

 1. Review your state’s rules relating to requests for admission. Prepare a summary of the 
differences between the Federal Rules and your state’s rules. Also check your local 
court rules and do the same.

 2. Prepare a chart of the objections to requests for admission that are permitted in the 
federal and state courts in your area.

 3. In the Lanholtz case, your supervising attorney has received several requests for admis-
sion. Carefully consider each of the following requests and determine whether they 
should be admitted.

 a. A request for admission asking Dr. Lanholtz to authenticate a photocopy of her 
employment application showing her signature, under a statement that reads, 
“I, the undersigned, understand that, should I be employed by Vagran-Orrell 
Cybernetics, Inc., my employment would be at-will, and that, in accordance with 
the laws of this state, I can be discharged at any time, for any reason, with or with-
out notice. I further understand that no one, except the CEO of Vagran-Orrell 
Cybernetics, Inc., has the authority to alter this at-will situation.”

 b. A request for admission asking Dr. Lanholtz to authenticate a photocopy of the last 
page of the Vagran-Orrell Cybernetics, Inc., policy and procedure manual, showing 
her signature under a statement which reads, “I, the undersigned, state that I have 
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read and understood the contents of this employment manual. Moreover, I further 
state that I agree to abide by all rules, regulations, and procedures in said manual.”

 c. A request for admission asking that Dr. Lanholtz authenticate a letter that she sent 
to Mr. Vagran, the CEO of Vagran-Orrell Cybernetics, Inc., complaining of her 
harsh treatment while employed at his firm.

Review the Commentary at the beginning of this chapter. Recall that, in this case, your 
firm is representing Dr. Sara Lanholtz in an unjust dismissal lawsuit against her former 
employer, Vagran-Orrell Cybernetics, Inc. (DBA Cybertek). The other defendant is Mr. 
Daniel Vagran, the CEO of Cybertek. Locate a sample request for admission in your state’s 
form book. Draft a request for admission in which you request that Mr. Vagran admit that 
he signed all of Dr. Lanholtz’s employee evaluation forms, that all of those forms indicate 
that she did an outstanding job for the company, that Dr. Lanholtz was a contractual 
employee, and that he personally believed that her job performance was satisfactory. Also 
request that he authenticate the attached document purporting to be the company’s list 
of dischargeable offenses and its progressive disciplinary procedure. Also request that he 
authenticate the letter that he sent Dr. Lanholtz announcing her termination and the inter-
nal memo that he sent to the company’s human resources director informing the director 
of Lanholtz’s dismissal.

THE BENNETT CASE
Assignment 13: Answering a Request for Admission
Ms. Bennett has been served with a set of requests for admission concerning the following 
questions:

 1. Do you admit that prior to being hired by Rikards-Hayley you had seen a psychologist 
for marital problems?

 2. Do you admit that any of your current medical or psychological problems are due 
exclusively to marital problems you presently experience?

 3. Do you admit that any of your current medical or psychological problems are in part 
due to marital problems you presently experience?

 4. Do you admit that you tendered an oral resignation of your position with defendant?

 5. Do you admit that all of the medical bills claimed in this lawsuit have been covered 
by insurance?

You have been asked to prepare a response to these questions. When you discussed the 
matter with Ms. Bennett, she told you that she did in fact have marital problems and that 
her husband had filed for divorce last week. She admitted to seeing a marriage counselor 
prior to her employment with defendant. However, she does not believe that any of this 

Chapter Project
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is relevant to the case. She assures you that all of her medical problems were caused by 
the defendant’s actions. She does acknowledge that her bills have been paid by insurance. 
She also tells you that when she was terminated she replied, “You can’t fire me. I quit.” 
Prepare a draft of appropriate answers to requests for admission. Be sure to assert proper 
objections.

Student CD-ROM
For additional materials, please
go to the CD in this book.

Online CompanionTM

For additional resources, please go to
http://www.paralegal.delmar.cengage.com

http://www.paralegal.delmar.cengage.com
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COMMENTARY—THE KOWALSKI CASE
Clark Kowalski is a nuclear physicist employed by Americans for Environmental 
Safety (AES), an independent organization of individuals devoted to protecting 
the environment. The Cuyahoga Valley Nuclear Power Plant, located on the out-
skirts of Cleveland, Ohio, and owned and operated by the Everett-Stimson Power 
and Light Company, had wanted Dr. Kowalski to inspect the power plant. The 
objective of the inspection was to reassure AES and the public that the plant was 
safe. Unfortunately, during the inspection tour, Dr. Kowalski was severely injured in 
an explosion. Shortly after the accident, a reporter asked Dr. Kowalski for an inter-
view, during which Kowalski revealed some very damaging information about 
the plant’s safety procedures. Shortly after the news story appeared, Dr. Kowalski 
decided to bring a lawsuit against Everett-Stimson. Because Everett-Stimson has 
filed a counterclaim against Dr. Kowalski for libel, your attorney thinks it would 
be a good idea to explore the possibility of settling some of these claims out of 
court. Accordingly, she asks you to organize the litigation file in preparation for a 
possible settlement. Depending on the outcome of the preliminary investigation, 
you may also be called upon to prepare a settlement summary, a settlement letter, 
or a settlement brochure. If a settlement is actually reached, you may be required 
to draft a settlement agreement. This chapter covers the details surrounding the 
settlement process.

OBJECTIVES

Part III introduced you to the discovery process. Like the discovery process, the settle-
ment process is an integral part of any lawsuit. After reading this chapter, you should 
be able to:

• define settlement.
• identify the preliminary decisions regarding settlement.
• discuss the work that must be done in a preliminary investigation in the settlement 

process.
• differentiate between a settlement summary and a settlement letter.
• relate the duties a paralegal might perform in compiling a settlement brochure.
• outline the nature of a settlement agreement.
• explain the differences among general releases, partial releases, and mutual 

releases.
• discuss the nature of a stipulated dismissal.
• define the voluntary dismissal on notice.
• explain a court-ordered involuntary dismissal.
• discuss the nature of a consent decree.
• explain the need for a settlement proceeds statement.
• describe methods of alternative dispute resolution.
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THE SETTLEMENT
A settlement is an agreement or a contract between parties that terminates their civil dis-
pute. Many civil cases end in a settlement. Often settlement negotiations are conducted 
simultaneously with active preparation of the lawsuit. In fact, the preparation of the lawsuit 
may actually lead to the settlement. As the attorney gathers information about the suit, she 
may decide that a settlement is in the client’s best interests. In such a case, the lawsuit is 
settled quickly. If, however, the attorney decides not to settle, no time has been lost in the 
litigation process. To be an effective paralegal, you must understand the factors to consider 
in making a settlement decision. It  is very helpful for you to know how to conduct a pre-
liminary investigation as well.

Decisions Regarding Settlement
An attorney must consider a number of factors before deciding to settle a case. Perhaps 
the two most obvious factors are time and money. Because the legal system is overbur-
dened with a heavy case load, it is not uncommon for a court’s calendar to be backed up 
for months. Some courts in large metropolitan areas have dockets that are backed up for 
years. This type of overcrowding may mean that a trial date cannot be set for months 
or even years after the original complaint has been filed. If your client cannot afford to 
wait that long for a judgment, then your attorney may elect to settle the case without 
going to trial.

Also recall that a lengthy and involved discovery procedure may be needed to gather 
the facts required to prove your client’s case at trial. The more involved the discovery pro-
cess, the more expensive the lawsuit becomes. For example, in the Kowalski case, discovery 
may be necessary to uncover not only the facts surrounding the explosion itself, but also the 
circumstances leading to the explosion. In addition, discovery will be needed to uncover 
whether the defendants had any knowledge of similar incidents involving the type of pump 
that exploded and harmed Dr. Kowalski. This will mean taking multiple depositions and 
serving interrogatories, requests for production of documents, requests for disclosure, and 
requests for admissions. Your client may have to undergo a physical examination, and your 
attorney will probably want to inspect the site of the explosion. All of this costs money, 
which will erode the value of any final judgment rendered by the court.

Another settlement factor may be the particular court’s decisions in similar cases. 
In the Kowalski case, for example, you may find that the court recently rendered a judg-
ment favorable to a utility company in a case with facts very similar to the facts in your 
case. In such a situation, it may be in your client’s best interest to engage in settlement 
negotiations.

Finally, the subsequent tactics of the other party’s attorney may motivate a client to 
seriously consider a settlement. Recall, for example, that the defendant, in responding to a 
lawsuit, may elect to file a counterclaim against the plaintiff. The legitimacy of the counter-
claim and the degree to which the defendant may succeed in presenting that counterclaim 
would be critical factors to consider in making any settlement decision. In the Kowalski 
case, for instance, Everett-Stimson has filed a counterclaim for libel against Dr. Kowalski. 
Such an event may motivate your attorney to consider the possibility of settling the case 
without proceeding to trial.

settlement
To come to an agreement 
about; disposition of a lawsuit.
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Preliminary Investigative Work
Generally, an offer to settle originates with the plaintiff because the plaintiff ’s attorney is 
in the best position to assess the injuries to the client and can therefore set a reasonable 
figure as the basis for the settlement. Naturally, this means that some preliminary assess-
ment work is in order. Usually this preliminary investigative work is the responsibility of 
the paralegal. During this stage, you will have to obtain a personal history of the client, a 
preliminary assessment of the client’s present health, and a medical history of the client. 
You may also be required to calculate the damages in the case. You may have to probe some 
collateral areas to get an accurate picture of the probability of your client prevailing should 
the case go to trial.

The Client’s Personal History One of the preliminary steps in the settlement 
investigation is to obtain an accurate personal and financial history of the client. This 
would include the client’s family information, education, employment record, and 
religious, professional, and civic organization memberships. It might also be helpful to 
determine whether your client has any hobbies or participates in sports. For example, 
in the Kowalski case, it might be useful to know that Dr. Kowalski was an avid tennis 
player prior to sustaining the injuries caused by the explosion in the power plant. Such 
information may be helpful later in calculating the damages that your attorney will seek 
in this situation.

The Client’s Present Health and Medical History The client’s medical history 
before and after the accident are key factors in the case. You will have to determine the 
nature and the extent of the injuries the client has suffered. You will also need to find out 
what treatment he has undergone and will be compelled to undergo in the future. It is 
helpful to know what diagnostic tests were performed on the client and what therapy, if 
any, was performed. Furthermore, your attorney will want to know whether the client was 
disfigured and whether he has suffered any temporary or permanent disability as a result 
of the accident. Do not overlook any psychiatric or psychological damage that may have 
resulted from the accident. It is advisable to have the client keep a medical diary on a daily 
or a weekly basis. Instruct the client to record any symptoms related to the accident and 
any medical visits to physicians, chiropractors, psychologists, and physical therapists.

Calculating Damages If, as the paralegal, you are asked to calculate the damages in 
the case, make sure to organize and review all checks, receipts, income tax returns, and 
paycheck stubs furnished by the client. This will ensure that you have presented a concise 
and accurate picture of the damages. Extreme care should be exercised in this calculation 
because damages are often a substantial part of any settlement agreement.

Investigating Collateral Matters Before your attorney can make an informed deci-
sion, she must take into consideration certain collateral matters. Collateral matters are 
considerations that go beyond the facts and the merits of the case but that, nevertheless, 
have a very real impact on the decision to settle or to proceed with the suit. The attitude 
of the trial judge assigned to the case may play an important part in the decision. In the 
Kowalski case, for example, if you learn that the trial judge tends to rule in favor of utility 
companies in tort suits of this nature, your attorney may decide that a settlement would 
be in your client’s best interest.
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Another collateral area to look at is the experience or inexperience of the oppos-
ing attorney. For example, in the Kowalski case, if you are dealing with an attorney who 
has a strong record representing utility companies in this type of suit, your attorney will 
approach her with a different strategy than the strategy that would be used if the attorney 
were inexperienced.

Recent statutes and court rulings involving this area of the law also must be researched 
to help your attorney determine if any recent trends in the law make it advisable to settle 
the suit. For example, in the Kowalski case, it would be essential for your attorney to know 
whether there have been any changes in the law of Ohio that would affect the outcome 
of your case. This information will be helpful to your attorney when she negotiates for a 
settlement with Everett-Stimson.

SETTLEMENT OFFERS
As a paralegal, your talents may be used in a number of ways as your attorney prepares a 
settlement offer. Often the paralegal will be asked to draft a settlement summary, a settle-
ment letter, or a settlement brochure. The complexity of the lawsuit and the amount of 
money involved will be primary factors in determining which of the three will be used in 
a given case.

Settlement Summaries and Letters
Once the preliminary investigative work has been completed, the information must 
be pulled together into a useful report. This report must convince the defendant that 
a settlement would be in its best interests. Depending on the situation, you may be 
charged with writing a settlement summary or a settlement letter. The objective of 
each is to persuade your opponent to agree to your settlement terms. The choice of 
which format to use is based on the complexity of the case and the amount of money 
involved. Drafting settlement summaries and settlement letters is an important part 
of the paralegal’s role in the overall settlement process. The law firm’s form files and 
personal injury form books should be used to prepare the initial draft of a settlement 
summary or settlement letter.

Settlement Summaries Simple cases involving relatively inexpensive claims may be 
settled early, primarily because the cost of such litigation outweighs the benefit of a long 
and expensive suit. In such a case a short settlement summary may be drafted by the para-
legal. The settlement summary compiles all essential information outlining the benefits 
of settling the case at an early stage in the litigation. Settlement summaries are usually not 
much longer than one page. Exhibit 14–1 is an example of a settlement summary for the 
Kowalski case.

Settlement Letters Cases that involve complex issues and an extensive list of dam-
ages may require the writing of a settlement letter. The settlement letter is a much more 
detailed account of the essential information needed to determine the benefit of settling 
a case. Often it is several pages in length, because it must cover a variety of material with 
much more detail than that required by the settlement summary.

settlement summary
A summary of all essential 
information outlining the 
benefits of settling the case at 
an early stage in the litigation.

settlement letter
A detailed account of the 
information needed to determine 
the benefit of settling a case.
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The settlement letter begins with a statement of the facts involved in the case. 
Naturally, this statement of the facts must be written from the perspective of the defen-
dant’s potential liability. The letter also includes a detailed assessment of your client’s 
injuries, your client’s medical history, present medical condition, and future medical 
prognosis. To be convincing, the letter should reveal the plaintiff ’s legal theory or theo-
ries of recovery. The amount of money spent by your client because of his injuries should 
be included as well as the amount of any wages he has lost because of those injuries. 
Finally, the settlement letter should present to the defendant a statement of the amount 
that your client is prepared to ask as a reasonable settlement. Exhibit 14–2 is an example 
of a settlement letter sent by Dr. Kowalski’s attorney to the Everett-Stimson Power and 
Light Company.

 Kowalski v. Everett-Stimson Power and Light Company, et al.
Common Pleas Court
Cuyahoga County, Ohio
Case No. 07-CD-980

Settlement Summary
On the morning of November 27, 2006, at approximately 11:45, the plaintiff, Dr. Clark Kowalski, acting as a 

representative of Americans for Environmental Safety, and plant technician Samuel Kirk were making an inspection 
of the cooling system at the Cuyahoga Valley Nuclear Power Plant. An incident report filed by Samuel Kirk indicates 
that Dr. Kowalski had followed all proper safety procedures as he conducted his inspection. The incident report 
filed by Mr. Kirk also indicates that at approximately 11:47 that morning, while he and Dr. Kowalski were prepar-
ing to complete their inspection, a nearby hydraulic pump malfunctioned, causing an explosion that threw both 
Dr. Kowalski and him to the floor. Dr. Kowalski had been facing Mr. Kirk, with his back to the pump, and thus took 
the full force of the explosion in the upper back. Dr. Kowalski has testified that at approximately 11:47 on the morning 
of November 27, 2006, he was struck in the back by an explosive force. Dr. Kowalski has stated that at no time was 
he in any way in contact with said pump.

Dr. Kowalski may recover in tort law under two theories: (a.) The defendants knew about the dangerous condi-
tion of the pump and negligently failed to remedy the situation or to warn Dr. Kowalski; and (b.) the defendants 
should have known about the dangerous condition of the pump but did not because of a negligently conducted 
inspection.

Dr. Kowalski suffered third-degree burns across the upper one-half of his back. He also received a broken arm and 
a broken wrist. Dr. Kowalski also suffered a minor concussion, a sprained neck, and received minor cuts and abrasions to 
his face and hands. He also lost three teeth and will require a series of corrective dental operations as well as restorative 
plastic surgery. The medical expenses incurred by Dr. Kowalski total $52,440. The plaintiff also intends to seek $235,000 
in damages for pain and suffering, plus $500,000 in punitive damages under the theory that the defendants’ conduct 
was intentional. The plaintiff has also incurred lost wages amounting to $8,000.

The plaintiff is asking for a total of $795,440 in damages. Because of the climate of anti-utility, anti-nuclear 
sentiment prevalent in Ohio at the present time, it is anticipated that the jury will award the full amount. 
However, in the interest of a speedy and just end to the suit, the plaintiff is willing to settle for an award of 
$400,000. This represents just slightly more than one-half of the anticipated recovery should the matter go to 
trial. The plaintiff is also willing to negotiate a payment plan, provided that he can receive an immediate cash 
payment of the first $100,000.

EXHIBIT 14–1 Sample settlement summary
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  LAW OFFICE OF
EDWARDS, BLAKE, FITZSIMMONS, AND MYLORIE

31753 EAST CLOVER AVENUE
CLEVELAND, OHIO 44121

MARCH 17, 2008
Ms. Charlene Bannister
Andrews, Bannister, Vilnius, and Friedman
The Billings Building, Suite 81989
2748 West Lexington Blvd.
Cleveland, Ohio 44117

RE: Kowalski v. Everett-Stimson Power and Light Company, et al.
 Common Pleas Court
 Cuyahoga County, Ohio
 Case No. 07-CD-980

Dear Ms. Bannister:
In the interests of bringing the case of Kowalski v. Everett-Stimson Power and Light Company, et al., to a speedy and 

just conclusion, I have been authorized by my client, Dr. Clark Kowalski, to make the following settlement offer to your 
client. Please consult with your client, give this settlement offer all due consideration, and contact my office with your 
response within fourteen days from the receipt of this letter.

Plaintiff’s Background—Clark Kowalski was born on February 9, 1948, the first of seven children born to Mr. and 
Mrs. Vytautus Kowalski. The plaintiff attended St. Mary Magdalene Grade School in Willowick, Ohio; St. Joseph High 
School in Cleveland; John Carroll University in Cleveland; and Case Western Reserve University, also in Cleveland. He 
received his doctorate in nuclear physics from Case Western Reserve University in June of 1974. Dr. Kowalski has taught 
at a number of universities and colleges over the course of the last twenty years. He is an acknowledged expert in the 
field of nuclear physics, having no fewer than thirty scholarly articles to his credit. Prior to his accepting employment as 
nuclear physicist with Americans for Environmental Safety (AES), he directed the research department at the prestigious 
North Central Institute of Technology (NCIT).

Medical History—Dr. Kowalski’s medical history is notable for its lack of incident. He suffered a knee injury while 
playing tennis at St. Joseph High School in 1966. Aside from that, he has a mild case of hypertension that is kept under 
control by the daily administration of the minimum dose of Vasotec. He has no previous history of head, back, or arm 
injuries. Before the accident he was, in fact, in good enough health to win the Cleveland-Akron-Toledo Tri-City Amateur 
Tennis Championship for three years in a row.

The Facts Surrounding the Accident—On the morning of November 27, 2006, at approximately 11:45, Dr. Kowalski 
was making an inspection of the cooling system at the Cuyahoga Valley Nuclear Power Plant. The inspection of the 
plant by an AES representative had been arranged by Everett-Stimson to reassure AES and the public that the plant 
was safe. The attached incident report filed by Samuel Kirk indicates that Dr. Kowalski had followed all proper safety 
procedures as he conducted his inspection. The incident report filed by Mr. Kirk also indicates that at approximately 
11:47 that morning, while he and Dr. Kowalski were preparing to complete their inspection, a nearby hydraulic pump 
malfunctioned, causing an explosion that threw both Dr. Kowalski and him to the floor. Dr. Kowalski had been facing 
Mr. Kirk with his back to the pump and thus took the full force of the explosion in the upper back. Dr. Kowalski’s position 
shielded Mr. Kirk from the force of the explosion.

EXHIBIT 14–2 Sample settlement letter
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Dr. Kowalski’s deposition, a copy of which is attached, also indicates that at approximately 11:47 on the morning 
of November 27, 2006, he was struck in the back by an explosive force. Dr. Kowalski has stated that at no time was he in 
any contact with said pump. He has indicated that he was talking to Mr. Kirk as they were preparing to complete their 
inspection when he was suddenly thrown from his feet by a sudden hot blast. He was looking at Mr. Kirk at the time and 
had no warning that the pump was about to explode.

Theories of Recovery—Dr. Kowalski may recover in tort law under two theories:

 a. The defendants knew about the dangerous condition of the pump and negligently failed to remedy the 
situation or to warn Dr. Kowalski.

 b. The defendants should have known about the dangerous condition of the pump but did not because of a 
negligently conducted inspection.

The first theory will be proven by an examination of the accident records of the Everett-Stimson Power and Light 
Company, which will clearly indicate that identical explosions involving identical pumps taken from the same lot number 
occurred at two other nuclear power plants owned and operated by Everett-Stimson. Testimony from Dr. Kowalski, Mr. Kirk, 
and from Julius Angelitis, the director of the Cuyahoga Valley Nuclear Power Plant, will indicate that neither Dr. Kowalski nor 
Mr. Kirk was informed of the previous accidents, despite Mr. Angelitis’s knowledge of the accidents and his knowledge that 
Dr. Kowalski and Mr. Kirk would be working in the vicinity of the suspect pump. Such a failure to warn of impending danger 
would amount to negligent conduct, making the company liable for Dr. Kowalski’s resulting injuries.

The defendants may wish to argue that Mr. Angelitis did not inform Dr. Kowalski about the dangerous pump 
because a recent inspection had revealed that the pump was not flawed. The defendants may argue that because of this 
favorable inspection they did not know that harm to the plaintiff would occur. If this is the argument presented by the 
defendants, then the plaintiff will call upon his second theory. That theory suggests that the inspection performed by 
the defendants must necessarily have been conducted in a negligent manner. The plaintiff will submit evidence that will 
convince a jury that even a cursory examination of the pump would have revealed the same flaw in this pump which 
caused the other two pumps to explode. The plaintiff will submit further convincing evidence that will prove that this 
pump exploded in the same manner and as a result of the same flaw that caused the other two pumps to explode.

Injuries to the Plaintiff—The initial medical examination conducted by Dr. Wesley Forbes, the staff physician at 
Cuyahoga Valley, indicated that Dr. Kowalski suffered third-degree burns across the upper one-half of his back. Dr. Forbes’s 
initial assessment also indicated that the plaintiff received a broken arm and a broken wrist. The plaintiff was air-lifted 
to the Burn Unit at Cleveland Metropolitan General Hospital, where the diagnosis of his burns and broken bones was 
confirmed. Dr. Michelle Gonzales also found that Dr. Kowalski had suffered a minor concussion, a sprained neck, and had 
received minor cuts and abrasions on his face and hands. He also lost three teeth and will require a series of corrective 
dental operations as well as restorative plastic surgery. The reports issued by Dr. Forbes, Dr. Gonzales, and the dentist, 
Dr. Herman Kleinhenz, are attached.

Medical Expenses—The medical expenses incurred by Dr. Kowalski have been itemized on the attached forms. 
However, a general summary of those expenses includes the following items:

 a. Medivac Transportation to Cleveland Metro . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $ 1,000
 b. Emergency Room Treatment  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $ 2,300
 c. One-Week Hospital Stay at Metro . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $ 9,800
 d. Orthopedic Treatment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $ 7,900
 e. Burn Unit Treatment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $ 8,000
 f. Radiology Department . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $ 1,000
 g. Dr. Kleinhenz’s Examination  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $ 1,500
 h. Anticipated Oral Surgery  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $ 2,400
 i. Anticipated Cosmetic Surgery . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $ 9,900
 j. Anticipated Treatment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $ 8,640
  TOTAL . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $ 52,440

EXHIBIT 14–2 Sample settlement letter (continued )
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Settlement Brochures
The settlement brochure is a summary of facts designed to get the other side to settle a 
case. The objective and the basic content of a settlement summary, a settlement letter, and 
a settlement brochure are the same. They differ, however, in the amount of the material 
presented and in the format used. The settlement brochure tends to be more elaborate, 
in that it includes photographs, charts, graphs, newspaper articles, witness statements, 
medical reports, and the like. It is frequently made more striking by its use of multicol-
ored graphs and charts. A settlement brochure can be a very persuasive settlement tool. 
However, it is also expensive and is thus used most effectively in lawsuits seeking fairly large 
settlements. The individual parts of a settlement brochure should include a statement of 
the facts, the client’s personal history, the client’s medical history and medical condition, 
the damages suffered by the client, and an evaluation of the case and statement of the settle-
ment. Exhibit 14–3 is an example of a table of contents that might be used for a settlement 
brochure in the Kowalski case.

Statement of the Facts Like the settlement letter, the settlement brochure begins 
with a statement of the facts involved in the case. Again, this statement of the facts must 
be written from the perspective of the defendant’s potential liability. However, the 
settlement brochure can include witness statements, medical reports, newspaper articles, 
and photographs. The use of newspaper articles and photographs can be an especially 
effective way of creating a vivid effect. Consider, for example, the dramatic impact in 
the Kowalski case of including in your settlement brochure a front-page news story of 
an accident at the Cuyahoga Valley Plant and color photographs of the accident site and 
the injuries to Dr. Kowalski. Such a package can be very sobering to the defendant, who 
realizes that these same photographs may be presented to jury members who live near 
the Cuyahoga Valley Plant.

Further Damages—The plaintiff, Dr.Kowalski, also intends to seek $235,000 in damages for pain and suffering plus 
$500,000 in punitive damages. The plaintiff has also incurred lost wages amounting to $8,000.

Proposed Settlement—The plaintiff is asking for a total of $795,440 in damages. Because of the climate of anti-
utility, anti-nuclear sentiment prevalent in Ohio at the present time, it is anticipated that the jury will award the full 
amount. However, in the interest of a speedy and just end to the suit, the plaintiff is willing to settle for an immediate 
cash award of $400,000. This represents just slightly more than one-half of the anticipated recovery should the matter 
go to trial.

As counsel for the plaintiff, I urge you to take this settlement offer to your client in the spirit in which it is offered. 
I will look forward to your affirmative response.

 Very truly yours,

 Terry A. Mylorie
TAM/skg
Enclosures
CC: Dr. Clark Kowalski with enclosures

EXHIBIT 14–2 (continued)

settlement brochure
A summary of facts designed 
to get the other side to settle 
a case.
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Client’s Personal History The client’s personal history should be included in the settle-
ment brochure. To complete this section of the settlement brochure, you should review the 
preliminary investigative work that you did in the case. The personal history includes the 
client’s family information, education, employment record, and religious, professional, and 
civic organization memberships. It might also be helpful to include information about your 
client’s hobbies or participation in sports. As in the case of the facts, photographs can be 
used here. Photographs may be helpful later in calculating the damages that your attorney 
will seek in this situation.

Client’s Medical History and Medical Condition Like the settlement letter, the 
settlement brochure includes a detailed assessment of your client’s medical history and 
medical condition. Again, this should include the injuries suffered by the client as well as 
any future medical prognosis. To be convincing, this section of the settlement brochure can 
include the hospital records and the reports filed by any physicians and therapists involved 
in the case, as well as the client’s medical diary. Photographs of the plaintiff ’s injuries can 
be a very effective supplement in this section of the brochure.

Damages, Evaluation, and Settlement In a separate section devoted to damages, 
the amount of money spent by your client because of his injuries should be included as 
well as the amount of any wages he has lost because of those injuries. All checks, receipts, 
income tax returns, and pay stubs furnished by the client must be organized and totaled 
to present a precise and accurate picture of the damages. Finally, the settlement brochure 
should include an evaluation of the claim and present to the defendant a statement of the 
settlement that your client believes is reasonable.

Settlement Conference
A settlement conference is a meeting of the parties to discuss settlement of the case. It 
might be part of the pretrial conference procedures under Rule 16 of the Federal Rules of 
Civil Procedure or it may arise after the pretrial conference. The court may order a settle-
ment conference or a party may request such a conference.

 I. Description of the Accident
  Witness Statements
  Photos of the Accident Scene
  Photos of the Plaintiff before the Accident
  Photos of the Plaintiff after the Accident
 II. Statement of the Facts
 III. Plaintiff’s Personal History
 IV. Medical History of the Plaintiff
 V. Medical Condition of the Plaintiff
 VI. Medical Expenses
 VII. Evaluation of the Claim

EXHIBIT 14–3  Table of contents of settlement brochure

damages
Money that a court orders paid 
to a person who has suffered 
damage (a loss or harm) by the 
person who caused the injury 
(the violation of the person’s 
rights).

settlement conference
A meeting of the parties to 
discuss settlement of the case.
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The paralegal’s role in preparing for the settlement conference mirrors preparation for 
the pretrial conference. Your organizational skills should be utilized so that all materials 
needed for or during the settlement conference are readily available for the attorney’s review. 

SETTLEMENT AGREEMENTS AND RELEASES
If the parties reach an agreement based on the settlement offer, then it will be necessary 
to put the details of that settlement into some permanent written form. The complexity 
of the case and the settlement arrangement will determine whether the parties will want 
to use a settlement agreement or a release.

Settlement Agreements
A settlement agreement is actually a contract between the parties. As such, it must meet all 
the legal requirements of a contract. This means that it must involve the voluntary, mutual 
assent of the parties. It must involve the give-and-take element of consideration. Also, the 
agreement must be legal and must be made by parties with the capacity to contract.

Voluntary, Mutual Assent Because a settlement agreement is a contract, it must be 
made with the voluntary, mutual assent of both parties. If the client is against the settle-
ment, the attorney cannot agree to it no matter how lucrative and beneficial it may appear 
to be. In fact, the rules of ethical conduct that guide attorneys specify this limitation on 
the attorney’s power to represent a client. Similarly, to be voluntary, the settlement agree-
ment must not result from duress or undue influence. Threats of bodily harm or threats to 
property would constitute duress.

Consideration Because the settlement agreement is a contract, it will not be valid unless 
each side gains something and each side gives up something. This exchange of values is 
called consideration. Money is the most common form of consideration. In the Kowalski 
case, for example, your attorney may decide to ask Everett-Stimson for a $400,000 settle-
ment to compensate your client for the injuries he suffered as a result of the explosion of the 
hydraulic pump used in the Cuyahoga Valley Nuclear Power Plant. Money, however, is not 
the only form of consideration. A promise to act or not to act may also be consideration. In 
the Kowalski case, for example, the consideration offered by Dr. Kowalski is his agreement to 
drop the lawsuit. Once the settlement has been agreed to, it is binding even if Dr. Kowalski 
later finds out that he had no legal basis for bringing the suit against Everett-Stimson.

Capacity and Legality In order for the settlement to be enforceable in court, it must 
be made by parties who have the legal capacity to enter into a contract. If one of the parties 
is a minor, the parent or the guardian enters into the settlement agreement and obtains the 
court’s approval on behalf of the minor. Naturally, the terms of the settlement must not 
require either party to do something that is illegal.

High-Low Agreements A high-low agreement is an agreement in which the parties 
agree that the outcome of the case will be no less than “X” dollars (the low) and no more 
than “Y” dollars (the high). Such agreements often are used in cases in which the damages 
are high and the liability is uncertain. For example, medical malpractice cases are expensive 
to litigate. In the event that a plaintiff is particularly sympathetic to jurors, the defendant 

settlement agreement
A contract between two or 
more parties to settle a case; it 
involves the voluntary, mutual 
assent of the parties and the 
give-and-take element of 
consideration. The agreement 
must be legal and must be 
made by parties with the 
capacity to contract.

consideration
The reason or main cause for 
a person to make a contract; 
something of value received 
or promised to induce 
(convince) a person to make a 
deal. Without consideration a 
contract is not valid.

high-low agreement
The parties agree that the 
outcome of the case will be 
no less than “X” dollars (the low) 
and no more than “Y” dollars 
(the high).
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might decide that a high-low settlement agreement is preferable to taking his chances with 
a jury verdict. If the verdict returned is in favor of the plaintiff and exceeds the “Y” dollars, 
the plaintiff will receive only the “Y” dollars. If the verdict is in favor of the defendant, and 
lower than “X” dollars, the plaintiff is still guaranteed the “X” dollars.

High-low agreements may be entered into before or during a trial, prior to the jury 
verdict. These agreements are viable in all types of cases. You should take special care in 
cases involving minors and seek court approval of a high-low agreement to prevent the pos-
sibility of a reversal. A guardian ad litem will then be appointed to approve or disapprove 
the proposed high-low settlement agreement.

Loan Receipt Agreement A loan receipt agreement is a contract between a claimant 
and settling tortfeasor by which they agree that one of them will prosecute the claim against 
another tortfeasor. This type of agreement gives the claimant the opportunity to recover addi-
tional damages and the settling tortfeasor may get some money back by pursuing the claim. The 
settling party, or his liability insurer, agrees to “loan” the claimant a specified amount of money, 
and the claimant agrees not to pursue the claim against the settling tortfeasor. The parties then 
agree on an allocation of any recovery from the nonsettling tortfeasor. If the claimant recovers 
nothing from the nonsettling tortfeasor, the “loan” does not have to be repaid.

Loan receipt agreements are court approved and often provide the best strategy for 
potential settlement. Generally, such agreements are used only where the lender has paid 
most (or perhaps all) of the claimant’s damages.

Mary Carter Agreements A Mary Carter agreement (from the case Booth v. Mary 
Carter Paint Co., 202 So.2d 8[Fla. Dist. Ct. App. 1967]) is a secret or semisecret agree-
ment between the claimant and one or more, but not all, the tortfeasors. There are several 
elements to this type of agreement:

 1. The settling defendant guarantees the plaintiff a minimum amount of money even if 
the plaintiff loses the case or recovers less than the guaranteed amount. 

 2. The settling defendant agrees to remain in the lawsuit until a judgment is reached or 
the claimant consents to its dismissal. Its payment to plaintiff is reduced if money is 
recovered by settlement or judgment from the other defendants.

 3. Plaintiff agrees not to enforce any subsequent judgment against the settling defendant.

 4. The agreement is confidential and disclosed only as required by the rules of the court.

A few jurisdictions (including Texas) prohibit the use of Mary Carter agreements. 
Other jurisdictions require safeguards on their use to balance the public policy promoting 
settlements with a possible distortion of the adversarial process. Some jurisdictions require 
disclosure of this “secret” agreement.

Form of the Settlement Agreement The settlement should specify the identities of the 
parties, the action that gave rise to the claim, the type and extent of the injuries caused, the 
consideration given for the settlement, the time and circumstances under which any and all 
payments will be made, and any special conditions that have been agreed to by the parties. If 
a dispute arises over any part of the agreement, a court will interpret its provisions. If the court 
finds that a term of the agreement is vague or ambiguous, it may seek additional testimony or 
evidence to determine the intent of the parties at the time they entered into the agreement. 
Exhibit 14–4 presents an example of a settlement agreement in the Kowalski case.

loan receipt agreement
A contract between a claimant 
and settling tortfeasor by 
which they agree that one of 
them will prosecute the claim 
against another tortfeasor.

tortfeasor
A person who commits a tort 
(civil wrong) either intentionally 
or through negligence.

Mary Carter agreement
A secret or semisecret 
agreement between the 
claimant and one or more, 
but not all, the tortfeasors.
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 COURT OF COMMON PLEAS
CUYAHOGA COUNTY

STATE OF OHIO

CLARK KOWALSKI )
 Plaintiff, )
 ) Civil Action No. 07-CD-980
 ) SETTLEMENT AGREEMENT
 vs. )
 )
EVERETT-STIMSON POWER AND )
LIGHT COMPANY, et al. )
 Defendants. )
 )
_________________________________________ )

THIS ACTION, Kowalski v. Everett-Stimson Power and Light Company, et al., Case No. 07-CD-980, was brought in the 
Common Pleas Court of Cuyahoga County, Ohio by Clark Kowalski, hereinafter called “plaintiff,” against Everett-Stimson 
Power and Light Company and Cuyahoga Valley Nuclear Power Plant, hereinafter called “defendants.” The plaintiff 
brought this action to recover damages for injuries received in an explosion at the Cuyahoga Valley Nuclear Power plant, 
a facility owned and operated by the defendant. Subsequent to the filing of this action, the defendant in its answer filed 
a counterclaim against the plaintiff for libel relating to certain remarks made to a reporter for the Cleveland Daily News, 
and which appeared in that paper in a story dated December 19, 2007.

THIS AGREEMENT has been made and entered into at Cleveland, Ohio this 15th day of May, 2008.

WITNESSETH

WHEREAS, the parties desire to settle and adjust all matters relating to this action, all property rights, all payments 
in the nature of damages, or other allowances that each might be entitled to, and

WHEREAS, each of the parties is fully advised as to the extent of the injuries, the value of the property, and the 
prospects of the other,

NOW, THEREFORE, in consideration of the mutual covenants and agreements herein contained, the parties hereby 
acknowledge and agree as follows:

 a. The plaintiff agrees to accept the sum of the Four Hundred Thousand Dollars ($400,000) in full satisfaction of 
all claims in the complaint filed against the defendant in Case No. 07-CD-980 in the Common Pleas Court of 
Cuyahoga County, Ohio.

 b. The defendants agree to pay the plaintiff the sum of Four Hundred Thousand Dollars ($400,000) payable as 
follows: the sum of $100,000 payable in cash when the settlement agreement is final and signed, the sum of 
$300,000 payable over a seven-year period with 10 percent interest per annum, with the first payment of $4,000 
beginning on the first day of the month following the signing and finalizing of this agreement and continuing at 
a rate of $4,000 per month on the first day of every month thereafter until paid in full.

 c. The plaintiff agrees that there will be no prepayment penalty should the defendants decide to pay the bal-
ance early.

 d. Contemporaneous with the signing of this agreement, the defendants shall execute a note payable to the order 
of the plaintiff, providing for the payment of the $400,000 as indicated above.

 e. The parties agree that with the signing and execution of this agreement and of the aforementioned note, the 
parties shall cause the complaint in the action to be dismissed with prejudice.

EXHIBIT 14–4  Sample settlement agreement
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Releases
If the facts and the legal issues involved in the lawsuit are not overly complex, the parties 
may be satisfied to settle the case by using a release rather than a settlement agreement. 
Although a release is also a contract and, as such, accomplishes essentially the same thing 
as a settlement agreement, the release is much simpler and much shorter than the settle-
ment agreement and, therefore, much more efficient. The two most common releases are 
the general release and the partial release. If both parties have agreed to release each other 
from any and all claims, then a mutual release is appropriate.

General Release A general release is used for full and final settlements. In a general 
release, all possible claims against all possible persons who might be liable for the plaintiff ’s 
injuries are settled. This type of release is advantageous for the defendant because the 
defendant can rest assured that no further action will be taken by the plaintiff in relation 
to the subject matter of the lawsuit. In the Kowalski case, for example, a general release 
would cancel all claims that Dr. Kowalski has or may have relating to the explosion at the 
Cuyahoga Valley Nuclear Power Plant. Exhibit 14–5 is an example of a general release form 
that might be used in the Kowalski case.

Partial Release In a complex lawsuit involving multiple claims, a party may elect to 
relinquish some claims while retaining others. In such a situation a partial release would 
be appropriate. This type of release is advantageous to the plaintiff because it preserves 
some of the grounds that he has for bringing a subsequent lawsuit against the defendant. 

 f. The parties agree that with the signing and execution of this agreement and the aforementioned note, the par-
ties shall cause the defendant’s counterclaim in this action for libel to be dismissed with prejudice.

 g. The plaintiff agrees that the payment of the sum of $400,000 is also in full satisfaction for all wrongful discharge 
claims that the plaintiff may have against the defendants.

 h. The plaintiff shall sign and execute all releases prepared by the attorney for the defendants, provided that those 
releases are consistent with the provisions of this agreement.

 i. The defendants are to pay court costs of the action.

It is further agreed that the forthgoing provisions are in full settlement of all claims that either party might assert 
against the other.

IN WITNESS WHEREOF, the parties hereto have executed this agreement on the day and the year first above 
written.

SIGNED AND ACKNOWLEDGED 
IN THE PRESENCE OF

 Clark Kowalski, Plaintiff

 President and CEO
 Everett-Stimson Power and Light Company

 Cuyahoga Valley Nuclear Power Plant

EXHIBIT 14–4  Sample settlement agreement (continued)

general release
A document by which a claim 
or right is relinquished.

partial release
The relinquishment of some 
claims and the retention of 
others by a party.
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However, the defendant also benefits because at least a portion of its potential liability 
has been eliminated. For example, in the Kowalski case, in addition to the negligence suit 
for the injuries suffered as a result of the explosion at the power plant, your client may 
have filed an invasion of privacy suit against Everett-Stimson for making illegal tapes of 
his private phone conversations. Should Dr. Kowalski decide to settle the negligence suit 
against Everett-Stimson while maintaining the invasion of privacy suit, he would use a 
partial release.

Mutual Release If the defendant in a lawsuit has filed a counterclaim against the plain-
tiff, then both parties in the case may find themselves in the position of relinquishing part 
or all of their claims in the suit. If this is the case, then a mutual release would be used. In 
a mutual release, each party relinquishes its claims against the other party. This type of 
release benefits both parties because each of them can be assured that all potential liability 
in regard to this particular lawsuit has been eliminated. For example, in the Kowalski case, 
Everett-Stimson filed a counterclaim against Dr. Kowalski for libel, claiming that he made 
false statements to a newspaper reporter about certain inadequate safety procedures fol-
lowed at the plant. If both Dr. Kowalski and Everett-Stimson agree to release each other, 
they would use a mutual release.

Form of the Release Regardless of the type of release needed in a given case, it should 
include the identities of the parties, the action that gave rise to the claim, the consider-
ation given for the release, and a specifically worded explanation of the claim that has been 

COURT OF COMMON PLEAS
CUYAHOGA COUNTY

STATE OF OHIO

CLARK KOWALSKI )
 Plaintiff, )
 ) Civil Action No. 07-CD-980
 vs. ) GENERAL RELEASE
 )
EVERETT-STIMSON POWER AND )
LIGHT COMPANY, et al. )
 Defendants. )
 )
 )

Clark Kowalski, Plaintiff, in the above case, hereby releases the Defendants and all other persons, known or unknown, 
who may have contributed to the incident which forms the basis of this lawsuit, from all claims and demands for any act 
or matter whatsoever which may have arisen or may arise in the future.

Signed and sealed this 15th day of May, 2008, at Cleveland, Ohio.

EXHIBIT 14–5 Sample general release

mutual release
An agreement by which each 
party relinquishes its claims 
against the other.
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relinquished. The release should be signed by all parties. As in the case of the settlement 
agreement, if the court finds that a term of the release is vague or ambiguous, it may seek 
additional testimony or evidence to determine the intent of the parties at the time that 
they negotiated the release.

DISMISSALS, CONSENT DECREES, 
AND DISTRIBUTION OF FUNDS

Once a lawsuit has been settled, an order for dismissal is drawn up. As an alternative to a 
dismissal, the parties may prefer to file a consent decree with the court. Finally, a statement 
outlining how the settlement funds will be distributed should be drawn up and delivered 
to the client.

Dismissals
There are three major types of dismissals: a stipulated dismissal, a voluntary dismissal on 
notice, and a court-ordered involuntary dismissal.

Stipulated Dismissals The parties to a lawsuit may stipulate to a dismissal at any 
time and on any terms. A stipulated dismissal may be either with prejudice or with-
out prejudice. A stipulated dismissal with prejudice means that the claim cannot be 
brought to court again at any time in the future. In contrast, a stipulated dismissal with-
out prejudice means that the lawsuit can be brought at another time in any court that 
has jurisdiction to hear the case. If the parties fail to stipulate the form of the dismissal, 
the court presumes that the dismissal is without prejudice. In a stipulated dismissal, it 
is not necessary to state the terms and the conditions of the settlement. This type of 
dismissal avoids having to disclose, in public records, the amount of the settlement. It 
also preserves the confidentiality of the terms surrounding the settlement. Exhibit 14–6 
is a stipulated dismissal.

Voluntary Dismissal on Notice Rule 41 of the Federal Rules of Civil Procedure per-
mits a plaintiff to voluntarily dismiss a claim without order of the court by filing a motion 
of dismissal “at any time before service by the adverse party of an answer or of a motion 
for summary judgment, whichever comes first.” Although not required under the terms of 
Rule 41, the plaintiff should serve a copy of the dismissal upon the defendant. As in the 
case of the stipulated dismissal, this dismissal can be with prejudice or without prejudice. 
The presumption is that the dismissal is without prejudice unless the court order of dis-
missal specifically states that it is with prejudice. Exhibit 14–7 reflects a dismissal without 
prejudice.

Court-Ordered Involuntary Dismissal The court has the authority to dismiss an 
action if a party has failed to proceed with an action or if the party has failed to comply 
with a court order. For example, in the Kowalski case, if your client fails to comply with 
a court order compelling him to respond to repeated discovery requests from Everett-
Stimson, the case may be dismissed by the court. In addition, the court may dismiss if the 
plaintiff ’s evidence is insufficient to establish liability against the defendant. A dismissal 

dismissal with prejudice
A court order or judgment 
that ends a lawsuit. No further 
lawsuit may be brought by 
the same persons on the same 
subject.

dismissal without 
prejudice
A court order or judgment 
that ends a lawsuit. A further 
lawsuit may be brought by 
the same persons on the same 
subject.
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marks the end of the case. Normally, it does not result in the court’s entry of a judgment. 
Exhibit 14–8 gives an example of a court-ordered involuntary dismissal.

Consent Decrees
As an alternative to a dismissal, the parties may elect to use a consent decree. A 
consent decree outlines the details of the settlement agreed upon by the parties. The 
parties file the decree with the court, requesting that the judge examine the agree-
ment and either approve or disapprove the terms that they have set forth. Most of 
the time the judge will have no hesitation in rendering approval. Once it has been 
approved by the court, the consent decree is just as effective as a judgment would 
have been had the case gone to trial. Unlike the terms of a stipulated dismissal, the 
settlement terms of a consent decree become a public record. Because of the official 
nature of the consent decree, should one of the parties violate the terms of a decree, 
that party may be held in contempt of court.

 COURT OF COMMON PLEAS
CUYAHOGA COUNTY

STATE OF OHIO

CLARK KOWALSKI )
 Plaintiff, )
 ) Civil Action No. 07-CD-980
 vs. ) STIPULATED ORDER OF
 ) DISMISSAL
 )
EVERETT-STIMSON POWER )
AND LIGHT COMPANY, et al. )
 Defendants. )
 )

On this 15th of May, 2008, it is stipulated between counsel for the Plaintiff, and 
counsel for the Defendants that this action be dismissed without prejudice regarding 
all claims and counterclaims of the parties.

 Attorney for Plaintiff

 Attorney for Defendant
 Everett-Stimson Power and Light Company

 Attorney for Defendant
 Cuyahoga Valley Nuclear Power Plant

EXHIBIT 14–6 Stipulated order of dismissal

consent decree
A settlement of a lawsuit 
or prosecution in which a 
person or company agrees to 
take certain actions without 
admitting fault or guilt for the 
situation causing the lawsuit.
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 COURT OF COMMON PLEAS
CUYAHOGA COUNTY

STATE OF OHIO

CLARK KOWALSKI )
 Plaintiff, )
 ) Civil Action No. 07-CD-980
  vs. ) VOLUNTARY DISMISSAL
 ) WITHOUT PREJUDICE
 )
EVERETT-STIMSON POWER )
AND LIGHT COMPANY, et al. )
  Defendants. )
 )

Having reviewed the Plaintiff’s Motion for Voluntary Dismissal Without Prejudice 
in this action, it is hereby

ORDERED this 15th day of May, 2008, that this action be dismissed without prejudice 
regarding all claims of the parties.

EXHIBIT 14–7  Voluntary dismissal without prejudice

 COURT OF COMMON PLEAS
CUYAHOGA COUNTY

STATE OF OHIO

CLARK KOWALSKI )
 Plaintiff, )
 ) Civil Action No. 07-CD-980
  vs. ) COURT-ORDERED
 ) INVOLUNTARY DISMISSAL
 )
EVERETT-STIMSON POWER )
AND LIGHT COMPANY, et al. )
  Defendants. )
 )

Upon consideration of the failure of the Plaintiff to timely prosecute this action, 
it is hereby

ORDERED this 15th day of May, 2008, that the complaint filed in this action against 
the Defendants is hereby dismissed.

EXHIBIT 14–8 Court-ordered involuntary dismissal
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Distribution of Settlement Funds
Distribution of funds is often made when the stipulated dismissal is signed or when the 
court has approved of the consent decree. A settlement proceeds statement should be pre-
pared, similar to a closing statement in a real estate transaction, to account for the receipt 
of all proceeds. Such an accounting avoids later problems or questions by a party as to the 
payment of any expense involved in the settlement.

ALTERNATIVE DISPUTE RESOLUTION
Although negotiated settlements are the most desirable way of resolving civil disputes, par-
ties often lack the objectivity needed to reach reasonable compromises. In the past few years 
the legal community has adopted a number of different methods to help parties properly 
evaluate their cases for settlement purposes. Usually these procedures utilize the services of 
a neutral person or group of people who try to bring the parties to an agreement or who 
give the parties their independent evaluation of the case. These methods or procedures are 
collectively referred to as alternative dispute resolution (ADR).

The various methods of alternative dispute resolution have proved to be an effec-
tive means of resolving civil disputes. This has benefited not only the parties to a civil 
dispute but also the court system. The benefit is such that most courts now require many 
litigants to submit to at least one form of alternative dispute resolution before the court 
will set the case for trial. Alternative dispute resolution occurring during the course of 
litigation and required by the courts is referred to as court-related alternative dispute 
resolution. If court-related ADR does not produce a mutually agreeable result, the par-
ties resume litigation.

In some instances, the parties, rather than the court, initiate alternative dispute 
resolution. They can do this prior to filing a lawsuit or even during the course of 
litigation. Furthermore, the parties can agree to be bound by any result, giving up 
their right to litigate. Of course, they also can agree that the alternative dispute 
resolution procedure will not be binding. Alternative dispute resolution voluntarily 
undertaken by the parties is sometimes referred to as private or voluntary alternative 
dispute resolution.

Court-Related ADR
In 1990 Congress passed the Civil Justice Reform Act of 1990 (28 U.S.C. § 1). This 
statute required every federal district court to develop a plan to resolve civil disputes more 
smoothly and swiftly. To accomplish this goal, federal trial courts either require or encour-
age most litigants to attempt some method of alternative dispute resolution before the 
case can be tried. Unless the parties agree otherwise, these alternative dispute resolution 
procedures are not binding on the parties. If either side is not satisfied with the suggested 
method of resolving the case, that party has the right to proceed to trial. The various 
methods of court-related ADR include early neutral evaluation, mediation, nonbinding 
arbitration, summary jury trials, and summary bench trials.
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Early Neutral Evaluation In an early neutral evaluation, litigants meet with an outside 
neutral person who is an expert in the subject matter of the case. This expert is likely to 
be an attorney. During this procedure, the parties and their counsel exchange information 
and position statements. They can then make brief oral presentations to the evaluator. 
The evaluator provides a nonbinding evaluation of the merits and value of the case. The 
purpose is to facilitate settlement. All written and oral communication in connection with 
this type of proceeding is confidential, and the parties and their attorneys might be asked 
to sign a confidentiality agreement.

Mediation Like early neutral evaluation, mediation is a nonbinding, confidential process. 
In mediation, a neutral mediator (usually an attorney selected by the court) tries to facilitate 
settlement negotiations between the parties. Unlike an early neutral evaluator, the mediator 
does not give an opinion regarding the case, but rather tries to strengthen the communication 
between the parties. The mediator also tries to get the parties to examine the strengths and 
weaknesses of their sides of the case. Again, the sessions are confidential.

Nonbinding Arbitration Nonbinding arbitration is an adversarial hearing before a 
neutral party or arbitrator who listens to each side and then makes a decision (an award ) 

THE COMPUTERIZED LAW FIRM
Document Assembly

SCENARIO
At 1:00 P.M. on Friday, your attorney calls you into her office. 
She has just received a call from Charlene Bannister, the 
attorney for Everett-Stimson Power and Light. Apparently, 
Everett-Stimson has decided to settle the case for $400,000. 
Your attorney has already talked to Dr. Kowalski, who has 
given his permission to accept. Your attorney is anxious to 
conclude the settlement before Ms. Bannister leaves for 
the Middle East on Monday morning.

PROBLEM
Your attorney is scheduled to return to the county court-
house on another matter at 1:30 P.M. She asks that you draft 
all settlement documents and deliver them to the court-
house during an anticipated recess at 3:00 P.M. so that 
she can review them. You will need to fax the documents 
to Ms. Bannister for approval and put them in final form 
for execution of the settlement documents on Saturday 
morning. Drafting the lengthy, complicated settlement 
documents is time consuming. The time to complete the 
project is limited. How can you accomplish this mammoth 
undertaking in less than two hours?

SOLUTION
Software available to law firms today includes pro-
grams that simplify drafting long, standardized legal 
documents. These programs work with word pro-
cessors (particularly Word and WordPerfect) and are 
known as “document assembly” or “document genera-
tor” programs. This is often a questionnaire-predicated 
software package that asks targeted questions in order 
to assemble a document incorporating those answers 
into otherwise standard paragraphs. A document 
generator is similar to a building block. One answer 
determines the next question. The word processing 
part of the program then takes all the applicable para-
graphs to build the settlement agreement. The speed, 
accuracy, and completeness that can be obtained by 
using the document generator cannot be obtained 
with standard word processing programs. Some popu-
lar assembly programs include Hot Docs, CAPS, and 
WinDraft. You can read more about Hot Docs and 
CAPS on their Web sites at <http://www.capsoft.com/
index.html> and WinDraft at <http://www.lawtech.
com/windraft>.

http://www.capsoft.com/index.html
http://www.capsoft.com/index.html
http://www.lawtech.com/windraft
http://www.lawtech.com/windraft
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regarding the dispute. The arbitrator is selected by the parties from a list of candidates 
provided by the court. Most cases have one arbitrator, but sometimes a case is heard by a 
three-person panel. Prior to the hearing, each party may submit written statements sum-
marizing its case, identifying significant factual and legal issues, and listing proposed wit-
nesses. At the arbitration hearing, each side puts on evidence. Based on the evidence, the 
arbitrator or arbitration panel makes an award or judgment. Either party can then reject 
the award and demand a trial in court. If neither party rejects the award, it becomes a final 
judgment in the case.

Summary Jury Trial In a summary jury trial, the parties put their evidence before a 
six-person jury, which renders a nonbinding decision. The evidence may be presented in 
summary fashion so that it does not take as long as an actual jury trial would, and the jury 
is given a limited amount of time in which to deliberate. Jury members are encouraged 
to come to a consensus, but if they cannot, their opinions and findings are relayed to the 
attorneys trying the case. A summary jury trial requires more time and expense than the 
other methods of ADR and thus is not favored, except in extraordinary cases.

Summary Bench Trial A summary bench trial resembles a summary jury trial except 
that the case is tried before a judge rather than a jury. Again, evidence often is introduced 
in a condensed manner so as to avoid the lengthy process of an actual trial. Early neutral 
evaluation, mediation, and nonbinding arbitration are the most favored forms of ADR.

Private ADR
Parties often wish to avoid the court process in its entirety and look to ADR as a means 
to accomplish this. In many instances, the parties agree to be bound by alternative dispute 
resolution, although in some cases they do not. Methods of private ADR include negotia-
tion, mediation, binding arbitration, minitrials and private judging. Two of these methods 
of private ADR, mediation and arbitration, are becoming increasingly popular with litiga-
tors, as evidenced by a report on the American Arbitration Association’s Web site, which 
indicates that in 2002 it administered more than 230,000 cases, with the assistance of more 
than 8,000 arbitrators and mediators worldwide.

Negotiation Probably the most common method of resolving disputes is negotiation. 
Negotiation involves the disputing parties discussing their problems with one another. If 
an agreement is reached, then the negotiation results in a settlement. In most cases, nego-
tiation starts before the parties file any lawsuit in court. If the parties are able to reach an 
agreement at an early stage in the negotiations, a lawsuit may never be filed. However, if the 
parties are unable to reach an early settlement, they often continue their informal negotia-
tions even though one party has filed a lawsuit.

Mediation Mediation voluntarily undertaken by the parties resembles mediation pro-
ceedings that are ordered by the court as part of its ADR procedures. The only difference 
is in the selection of the mediator. In private mediation, the mediator is selected without 
the assistance of the court. Parties generally tend to use mediation in a case in which 
they believe they can reach an agreement with the assistance of a neutral third party, or 
when there will be a relationship between the parties that continues after resolution of the 
conflict. Another positive factor in the choice of mediation to resolve a dispute is that it 
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is available earlier than traditional litigation, in which a trial setting may be several years 
after the filing of a lawsuit. Inherent with the potential time saved by choosing mediation 
over litigation is the resulting money saved by the potentially shorter time period required 
to resolve a dispute.

Mediation Statement A mediation statement is a statement of facts and legal argu-
ment for your case. It should contain information as to what you anticipate the opposing 
party believes its key supporting facts and legal arguments are, and why they are not sup-
ported by the evidence.

This position paper is intended to give the mediator some perspective on any settle-
ment history. It should include information about any underlying personal or emotional 
issues. For example, assume that a family member of one party was formerly in a partner-
ship with the other party, and the partnership ended on a sour note, financially and person-
ally. That information might reflect a personal reason that one party will be reluctant to 
settle with the other, unless it is a settlement favorable to the party who perceives himself 
as having been hurt by the other party. 

If there are written documents or pleadings that would be helpful to the mediator, 
attach them to your mediation statement. In addition, you should either highlight or sum-
marize them to indicate their significance in your view of the case.

Binding Arbitration A binding arbitration hearing resembles a nonbinding 
arbitration hearing. However, in addition to the binding nature of the decision, the 
preliminary steps in this procedure are substantially different. First, the parties must 
agree to binding arbitration. That is, the parties must agree to give up their right to 
sue and agree to accept the arbitrator’s decision. This is often done before any dispute 
has arisen and is usually found in a written contract in a clause providing that “in 
the event of a dispute, the parties agree that it shall be resolved through arbitration.” 
Such provisions are becoming common in business and commercial transactions. 

FINDING IT ON THE INTERNET

The American Arbitration Association maintains a Web site on the Internet at the following 
address: <http://www.adr.org/>. Access the Web site and review the types of information 
available at this site.

 a. Access the site and search “Roster of Neutrals” for potential arbitrators for the Kowalski 
case discussed in this chapter. Review the credentials of the listed individuals to find 
an arbitrator with a background in environmental law.

 b. As an alternative assignment, locate a “Demand for Arbitration” form on the 
American Arbitration Association’s Web site and complete it, based on the facts 
of the Kowalski case.

Use the 'Lectric Law Library search engine entitled “Law Looker-Upper” at <http://
www.lectlaw.com/search.htl> to perform the assignments above. Write a report on 
the differences between information available on the subject of arbitration at these 
two sites.

mediation statement
A statement of facts and legal 
argument for your case.

http://www.adr.org/
http://www.lectlaw.com/search.htl
http://www.lectlaw.com/search.htl
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Arbitration clauses are also frequently found in automobile insurance policies under 
the uninsured motorist provisions. Also, many health care providers are asking their 
patients to sign such agreements.

A second difference between binding and nonbinding arbitration appears in the 
way the hearing is set up. In binding arbitration, one of the disputing parties usually 
requests in writing that the dispute be arbitrated. This writing may loosely resemble 
a complaint. Because the court is not a party to binding arbitration, the parties must 
formulate the details of the arbitration hearing, including selection of the arbitrator, on 
their own. For parties who are already disputing, this can be a major problem. Various 
organizations exist that can help the parties with this. One of the most popular is the 
American Arbitration Association, which has adopted a set of rules to be followed for 
maintaining the arbitration if the parties agree. Those rules are available at the American 
Arbitration Association’s Web site, <http://www.adr.org/>. Once a binding arbitration 
award is made, it is usually final.

High-Low Arbitration Also known as bracketed arbitration, this is an arbitration in 
which the parties agree in advance on “high-low” parameters within which the arbitrator 
may render an award. An arbitrator may or may not be advised of the amounts of the 
parameters, or even the fact that the parameters exist.

Baseball Arbitration In baseball arbitration (also known as final offer arbitration), 
after each side presents its evidence to the arbitrator, each party informs the arbitrator 
what one number it believes the award should be. The arbitrator must choose one of those 
proposed awards, based on the evidence heard. The arbitrator does not have the authority 
to select another figure.

Night Baseball Arbitration In night baseball arbitration, the parties submit their 
proposals in confidence to the arbitrator, in a sealed envelope or otherwise, after evidence 
is presented. The arbitrator then assigns a value to the case, and the parties agree to accept 
the high or low figure closest to the arbitrator’s value.

Med-Arb In med-arb, the dispute is mediated first, and if the dispute is not settled, the 
parties move into the arbitration phase, which would generally be binding. This process 
offers two benefits—the opportunity for a negotiated resolution through mediation and 
the finality of arbitration.

Med-arb begins with a written agreement from both parties to participate in and be 
bound by the med-arb process through either a mediated or an arbitrated outcome. If 
the dispute is successfully mediated, it is then reduced to writing. If there is an impasse 
in the mediation, the mediator changes roles and become an arbitrator. Either at the end 
of the mediation or at an agreed later date, the arbitrator receives evidence from the par-
ties and renders a binding arbitration decision. In some instances, the parties stipulate in 
advance that the arbitrator’s decision cannot exceed the high-low parameters discussed 
previously.

A principal advantage of med-arb is that it reduces both the delay and the cost 
involved in retaining a second neutral person to resolve the dispute. Because the neutral 
person has conducted the mediation, he is better equipped to render a cost-effective, expe-
ditious decision. 

baseball arbitration
Each side presents its 
evidence to the arbitrator, 
each party informs the 
arbitrator what one number 
it believes the award should 
be, and the arbitrator 
must choose one of those 
proposed awards, based on 
the evidence heard. 

night baseball 
arbitration
The parties submit their 
proposals in confidence to 
the arbitrator after evidence is 
presented, the arbitrator then 
assigns a value to the case, and 
the parties agree to accept the 
high or low figure closest to 
the arbitrator’s value.

med-arb
The dispute is mediated first, 
and if the dispute is not settled, 
the parties then move into the 
arbitration phase, which would 
generally be binding.

http://www.adr.org/
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Arb-Med A recent development in the world of ADR is the arb-med, in which an arbitra-
tor is allowed to act as a mediator after hearing the arbitration. At the end of the arbitration, 
the arbitrator makes a binding decision that is memorialized, but not disclosed to the parties. 
The parties then mediate. If not successful in mediation, the arbitrator announces a decision 
and the parties are bound by the decision.

Discovery in Arbitration Arbitration is less costly, both in terms of money and time, 
because it normally has less extensive discovery than traditional litigation. However, 
virtually all institutional arbitration rules, such as the commercial rules of the American 
Arbitration Association and the Federal Arbitration Act, permit sufficient discovery for 
purposes of a fair decision from the arbitrator or arbitrators. 

The determining factor as to how extensive the discovery process will be in any arbitra-
tion is the arbitration agreement itself. 

Discovery under the American Arbitration Association Rules Discovery under 
the American Arbitration Association commercial rules is referred to as an “Exchange of 
Information” and is governed by Rule 21 of AAA. Parties or the arbitrator may request 
discovery, but the arbitrator must approve any requests by the parties. 

The arbitrator may subpoena witnesses or documents at the request of a party, or 
independently. A “person who is authorized by law to subpoena witnesses or documents 
may sign a subpoena in an arbitration,” under the AAA rules. In the case of an arbitra-
tion panel, the majority of the panel makes the decision on whether to issue a subpoena. 
The parties to the arbitration are responsible for preparing the subpoena, serving it, 
and having it enforced. Enforcement is governed by an appropriate court of competent 
jurisdiction. 

Discovery under the Federal Arbitration Act The FAA rules may apply to an 
arbitration in the following instances:

 1. The arbitration agreement specified such discovery.

 2. If the contract did not specify the applicable law and the contract involved commerce 
and did not implicate one of the exclusions listed in FAA § 1.

Section 7 of the FAA governs discovery. It also permits arbitrators to punish those who 
fail to obey a discovery directive.

Minitrial Minitrials are proceedings in which high-level executives of all the parties 
are brought together to hear each other’s case as presented by its lawyers and presided 
over by a neutral party (often a retired judge). After hearing the evidence, the execu-
tives are encouraged to engage in settlement discussion. This is a nonbinding type of 
proceeding.

Private Judging In recent years, especially in areas where the courts are very con-
gested, parties have resorted to hiring their own private judge to try the case. A trial 
occurs in much the same way as it does in formal litigation. The major advantage to the 
parties is that they are not restricted by the court calendar. Trial can be scheduled at a 
time convenient for the parties and the judge. In most instances, these private judges 
are retired trial and appellate court judges. Decisions from these proceedings are usually 
binding.

arb-med
An arbitrator is allowed to act 
as a mediator after hearing 
the arbitration.
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Summary

• A settlement is an agreement or a contract between parties that terminates their civil dispute. 
Most civil cases end in a settlement. The preliminary investigative work in the settlement 
process is often the responsibility of the paralegal. The paralegal will have to obtain a personal 
history of the client, a preliminary assessment of the client’s present health, and a medical 
history of the client. In addition, the paralegal may be required to calculate the damages in 
the case. The paralegal may have to probe some collateral areas to get an accurate picture of 
the probability of the client prevailing should the case go all the way to trial.

• Once the preliminary investigative work has been completed, the information must be 
pulled together into a settlement report. This report must convince the defendant that a 
settlement would be in its best interests. Depending on the situation, you may be charged 
with writing a settlement summary, a settlement letter, or a settlement brochure.

• A settlement agreement is actually a contract between two or more parties. As such, it 
must meet all the legal requirements of a contract, including the voluntary mutual assent 
of the parties, the element of consideration, legality, and capacity. If the facts and the 
legal issues involved in the lawsuit are not overly complex, the parties to the suit may be 
satisfied to settle the case by using a release rather than a settlement agreement. The two 
most common releases are the general release and the partial release. If both parties have 
agreed to release each other from any and all claims, a mutual release is appropriate.

• There are three major types of dismissals: a stipulated dismissal, a voluntary dismissal on 
notice, and a court-ordered involuntary dismissal. The parties to a lawsuit may stipulate to a 
dismissal at any time and on any terms. A stipulated dismissal may be either with prejudice 
or without prejudice. Rule 41 of the Federal Rules of Civil Procedure permits a plaintiff to 
voluntarily dismiss a claim without order of the court by filing a motion of dismissal. The 
court has the authority to dismiss an action if a party has failed to proceed with an action, if 
the party has failed to comply with a court order, or if the plaintiff ’s evidence is insufficient to 
establish liability against the defendant. As an alternative to a dismissal, the parties may elect 
to use a consent decree. A consent decree outlines the details of the settlement agreed upon 
by the parties. The parties file the decree with the court, requesting that the judge examine 
the agreement and either approve or disapprove the terms that they have set forth. When the 
stipulated dismissal is signed or when the court has approved the consent decree, a settlement 
proceeds statement should be prepared to account for the receipt of all proceeds.

• Alternative dispute resolution involves several different procedures used by parties to a 
civil dispute as a means of resolving their dispute without the necessity of trial. Such 
procedures can occur prior to or subsequent to any lawsuit being filed. Sometimes 
these procedures provide an exclusive remedy for the parties. Other times the proce-
dures are only an attempt to avoid trial. ADR in connection with a pending case is 
often referred to as court-related ADR. ADR voluntarily undertaken by the parties is 
sometimes referred to as private or voluntary ADR. The various methods of court-
related ADR include early neutral evaluation, mediation, nonbinding arbitration, 
summary jury trial, and summary bench trial. The methods of voluntary ADR include 
negotiation, mediation, arbitration, minitrials, and private judging.
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Key Terms

arb-med
baseball arbitration
consent decree
consideration
damages
dismissal with prejudice
dismissal without 
 prejudice

general release
high-low agreement
loan receipt agreement
Mary Carter agreement
med-arb
mediation statement
mutual release
night baseball arbitration

partial release
settlement
settlement agreement
settlement brochure
settlement conference
settlement letter
settlement summary

Review Questions

 1. What is a settlement?

 2. What are some of the preliminary decisions surrounding settlement?

 3. What areas must be investigated before a settlement offer is made?

 4. What is the difference between a settlement summary and a settlement letter?

 5. How does a settlement brochure differ from a settlement summary and a settlement 
letter?

 6. What is a settlement agreement?

 7. What is a release? What types of releases are available?

 8. What are the advantages of a stipulated dismissal?

 9. When is a voluntary dismissal on notice allowed?

 10. Under what circumstances can a court order an involuntary dismissal?

 11. How does a consent decree differ from a stipulated dismissal?

 12. What is a settlement proceeds statement?

 13. Describe the various methods of court-related ADR.

 14. Describe the various methods of private or voluntary ADR.

Chapter Exercises

Where necessary, check with your instructor prior to starting any of these exercises.

 1. Review the laws of your state and find all laws that deal with settlements. Check your 
local court rules to see if there are any specific rules of court in your area regulating 
settlements.

 2. Prepare an interoffice memorandum in which you explain the preliminary investiga-
tive work that you would have to do in the Kowalski case.

 3. Check with your local bar association to see if any ADR services exist in your area. If 
so, contact them and see exactly what services they provide.
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 4. Assume that Dr. Kowalski has decided to settle the negligence suit against Everett-
Stimson while maintaining the invasion of privacy suit. Prepare a partial release to 
facilitate that partial settlement.

 5. Assume that both Dr. Kowalski and Everett-Stimson agree to release each other from all 
claims in the Kowalski litigation. Prepare a mutual release to accomplish that settlement.

Review the Kowalski case in the opening Commentary. Recall that Dr. Kowalski has elected 
to sue the Cuyahoga Valley Nuclear Power Plant and its owner and operator, the Everett-
Stimson Power and Light Company, for the injuries he sustained in the explosion of a 
hydraulic pump. Also recall that he is considering an additional lawsuit for invasion of 
privacy against Everett-Stimson. Note also that Everett-Stimson has brought a counter-
claim against him for libel. Draft a memo in which you explore the factors to be taken into 
consideration in a decision regarding the possibility of offering to settle.

THE BENNETT CASE
Assignment 14: Drafting a Settlement Letter
Substantial evidence exists supporting Alice Bennett’s claims. Your attorney now has cop-
ies of several employment evaluations that are all excellent. Several of her prior coworkers, 
including Martha Yee, confirm that she was a competent and efficient acting manager. 
None of them could understand why she was not hired permanently for the position. Her 
physician, Dr. Susan Bell, a board-certified psychiatrist, has written a report detailing the 
various physical and mental symptoms experienced by the plaintiff. The doctor attributes 
these to her work experience. To date her medical bills total $10,000. Bennett has been 
unemployed since she was terminated approximately 18 months ago. The doctor feels that 
she may be able to return to work in 6 months. In the meantime, she has no income. You 
have been asked to draft a letter to the defendant requesting settlement in the amount of 
$1 million. Before drafting the letter, review 42 U.S.C. § 2000e regarding Title VII claims 
as well as the complaint filed on Ms. Bennett’s behalf.

Chapter Project

Student CD-ROM
For additional materials, please
go to the CD in this book.

Online CompanionTM

For additional resources, please go to
http://www.paralegal.delmar.cengage.com

http://www.paralegal.delmar.cengage.com
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COMMENTARY—THE LERMENTOV CASE
You have been called into a meeting with your attorney to discuss the details of an 
upcoming trial. The trial involves your client, a certified public accountant named 
Mikhail Lermentov, who was injured in a fire last year while he was conducting an 
audit at the laboratories and main offices of Billicheck-Kendall Pharmaceuticals, Inc. The 
company has attempted to deny liability for Lermentov’s injuries by claiming that all 
maintenance and security work done in their building is performed by two indepen-
dent companies, Sergi Selinkov Security, Inc., and the Kolata Maintenance Corporation. 
Although the trial date is three months away, your attorney is concerned about the 
heavy workload that she has in several other cases. Therefore, she requests that you 
immediately begin to assist in preparing the Lermentov case for trial. Your responsibilities 
will include handling the file organization, preparing a trial notebook, coordinating 
witness preparation, selecting and organizing trial exhibits, and assisting in obtaining 
jury information.

OBJECTIVES

In the first two parts of this book we explored the litigation process, the beginning of 
a lawsuit, the pleadings, and motion practice. In Part III you were introduced to the 
details of the discovery process. As you can well imagine, this preliminary work and the 
discovery process can produce volumes of documents as well as significant information 
about the facts in the case. Before trial, this diverse information and these volumes of 
documents must be organized. Other pretrial matters must be taken care of as well. This 
chapter introduces the preparations that must be made before the trial. After reading 
this chapter, you will be able to:

• explain the paralegal’s role in organizing the file and amending pleadings.
• describe the purpose and content of the trial notebook.
• outline the paralegal’s role in preparing witnesses for trial.
• list the standards by which a trial exhibit should be tested.
• explain the paralegal’s participation in preparing trial briefs.
• determine the paralegal’s logistical duties in preparing for trial.
• outline the paralegal’s role in preparation for a focus group or mock trial.
• describe the paralegal’s role in the jury process.
• discuss the paralegal’s function at trial.

PRELIMINARY PREPARATION FOR TRIAL
The preparation for trial actually begins at the initial client interview. It is at this point that 
the attorney begins to assess the merits of the case to determine what course of action to take. 
Each of the processes and tasks that we have examined thus far in the text advances the 
prosecution or the defense of the case. Although most cases are settled or dismissed before 
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reaching the trial stage, you must proceed on the assumption that eventually the case will 
reach trial. Some preparation tasks may be performed several months in advance of trial, 
whereas others must be handled at the last minute.

Whatever the case, your client will prevail only if you and your attorney are thoroughly 
prepared for all eventualities. One task that you can perform to aid in this preparation is to 
develop a trial checklist. The checklist should include all the tasks that must be performed 
before the trial and the timeframe for completion of those tasks. If you monitor this checklist 
faithfully and regularly, you will ensure that the case is truly ready for the trial. Exhibit 15–1 
is an example of a trial checklist.

Three to Six Months Prior to Trial Date

  1.  Place the trial date on the law firm’s docket system and on the individual calendars 
of the trial team. Reschedule any conflicts within the docket or individual calendars.

  2. Schedule regular trial team meetings.
  3. Review and docket all entries on a trial scheduling or case management order.
  4.  Review all discovery to determine whether any supplementation is required for 

witnesses or documents and coordinate any necessary supplementation.
  5. Check with the attorney for additional depositions that should be scheduled.
  6.  Begin logistical planning, particularly if the trial is out of town. Contact hotels, 

conference centers, copy vendors, and so forth.
  7.  Coordinate technological requirements for the trial with the trial team and the 

firm’s litigation support staff.
  8.  If exhibit enlargements, computer-generated exhibits, or models made to scale 

are required, begin the process of ensuring that these are under way in time for 
review well before the beginning of trial.

  9. Review litigation files and organize.
10. Complete trial notebook.
11.  Finalize trial logistics, including travel, hotels, conference rooms, and food 

arrangements.

Four to Six Weeks Prior to Trial

1. Review pleadings and check with the attorney regarding any amendments necessary. 
Assist with drafting to the extent requested by the attorney.

2. Begin the preparation of exhibit lists and witness lists.
3. Coordinate deposition designations with the trial team.
4. Assist with the drafting of the pretrial order, if requested by your attorney.
5. Assist with drafting pretrial and trial motions, including motions in limine and voir 

dire, if requested to do so by your attorney.
6. Coordinate mock jury or focus group.
7. Visit the courtroom, if possible, to review space available, placement of electronic 

equipment, and so forth.

EXHIBIT 15–1 Trial preparation checklist
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Pretrial Conference
Rule 16(c) of the Federal Rules of Civil Procedure provides for a pretrial conference, a 
meeting between the presiding judge and attorneys, to facilitate both the preparation for 
and management of a trial. There may be two such conferences, one several weeks before 
the trial and the final pretrial conference immediately before trial. Pretrial conferences 
narrow and simplify the legal and fact issues of the case. The judge may ask for briefing on 
particularly difficult legal issues in the case. All uncontroverted facts will be included in the 
pretrial order entered by the court.

Stipulations regarding the handling of evidence is another topic of the pretrial conference. 
Parties may agree to the use of copies of records rather than originals. In addition, they may 
stipulate to the foundation of certain business records so that the custodian does not have 
to appear in court to identify the records.

During the pretrial conference, the judge may suggest ADR, and increasingly more 
courts’ rules now require the parties to undertake nonbinding ADR before the case may be 
tried. Rule 16(c)(9) of the Federal Rules of Civil Procedure authorizes the presiding judge to 
encourage settlement negotiations. It is not unusual for a judge to attempt to mediate or 
to appoint a magistrate to mediate the case.

Two to Three Weeks Prior to Trial

1. Contact the client and other witnesses regarding the trial schedule and logistics. 
Schedule meetings to prepare for their trial appearances.

2. Prepare trial subpoenas.
3. Conduct jury investigation if the jury pool data are available.
4. Continue the preparation of trial exhibits and trial notebook.

One Week Prior to Trial

1. Verify service of trial subpoenas.
2. Finalize logistics such as hotel rooms, travel arrangements, and transportation of 

trial materials to the courthouse.
3. Confirm arrangements for expedited or regular trial transcripts with the court 

reporter.
4. Assist with cite checking of trial brief.

One Day Prior to Trial
1. Conduct meetings with trial team and office support personnel who will be 

assisting at trial.
2. Review all trial exhibits and trial notebooks for accuracy and completeness.
3. Assist with final changes to motions and/or trial brief.
4. Check with the clerk’s office regarding potential jury pool information, and prepare 

juror information sheets or summary sheets, as necessary.

EXHIBIT 15–1 Trial preparation checklist (continued )

pretrial conference
Meeting between the 
presiding judge and 
attorneys to facilitate both 
the preparation for and 
management of a trial. There 
may be two such conferences, 
one several weeks before 
the trial and the final pretrial 
conference immediately 
before trial.
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File Organization
One of the tasks in trial preparation that can be completed during the preliminary stages is 
the organization of the litigation files. Naturally, it is best if the files are kept current as the 
case develops. For example, each time a pleading is filed by either side it should immediately 
be placed in the pleadings binder. However, the hectic pace of most law firms will challenge 
even the most efficient paralegal. Consequently, not all litigation files are kept up to date. 
The setting of the trial date, however, signals the need to organize the litigation file. This 
will mean reviewing all the pleadings and motions that have been filed in the case. It will 
also necessitate locating all documents, records, deposition transcripts, and interrogatories 
produced during discovery. You may have to transcribe all witness interview notes that you 
have not yet examined. Reviewing the litigation files at an early stage will probably add a 
number of items to the “to do” list on the trial preparation checklist (see Exhibit 15–1). 
This should not overly concern you, however. The only thing that you should be concerned 
about is the thorough preparation of your case.

Amending the Pleadings
One problem that might surface during organization of the file is the need to amend the 
pleadings in the case before the time to do so expires. According to Rule 15 of the Federal 
Rules of Civil Procedure, once a case has been placed on the trial calendar, the pleadings in 
that case can be amended only with permission of the court or with the written consent of the 
opposing party. Fortunately, most state courts do not have this strict requirement. However, 
it is best to check local court rules to determine the procedure that must be followed should 
you find that a pleading in your case must be amended after the trial date has been set.

Motions at the Beginning of Trial
The paralegal may be asked to assist with drafting trial motions for inclusion in the trial 
notebook. A motion in limine is one of the first motions filed before or at the beginning 
of trial. “In limine” is defined as “at the threshold.” Such motions are frequently used to 
prevent opposing counsel from introducing certain evidence at trial. Motions in limine 
often attempt to exclude an opponent’s expert witness or an expert opinion. Success in this 
area can severely damage the opposition’s case and possibility of success.

The Trial Notebook
The trial notebook, a vital part of any trial preparation, usually is the paralegal’s responsibility. 
The trial notebook is a binder that contains, in complete or summary form, everything 
necessary to prosecute or defend a case. Preparation of the trial notebook, like the preparation 
of the trial itself, begins with the initial client interview. The contents and the organization 
of the trial notebook are determined by the individual preferences of the attorney or the 
paralegal. The form of the notebook is dictated by the type of case, the number of pleadings, 
the complexity of the legal issues, the number of exhibits and witnesses, and the anticipated length 
of the trial. However, most trial notebooks include the following basic sections: (1) information 
regarding the parties and the attorneys; (2) the pleadings, motions, and discovery responses; 
(3) the witnesses; (4) the expert witnesses; (5) document indexes; (6) deposition summaries; 

motion in limine
One of the first motions filed 
before or at the beginning of 
trial, frequently used to prevent 
opposing counsel from 
introducing certain evidence 
at trial.

trial notebook
A binder that contains, in 
complete or summary form, 
everything necessary to 
prosecute or defend a case.
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(7) chronology; (8) the cast of characters; (9) legal research; (10) trial exhibits; (11) jury profiles 
and instructions; (12) the trial outline; (13) the attorney’s notes; and (14) the “things to do” list.

The Parties and the Attorneys The first entry in the trial notebook is a list of all the 
parties and attorneys involved in the lawsuit. This list can also function as a service list for 
pleadings. In addition to the names and addresses of the attorneys, the list should include 
the telephone numbers, fax numbers, and e-mail addresses of their law firms. Updating this 
list is extremely important. Each time a pleading is received, you should check to determine 
that the attorney’s name, firm, address, and client represented are correct on your list of 
parties and attorneys. If you do not take this simple precaution, you may mail a pleading 
to the wrong address or to an attorney who has withdrawn from a case. Such an error is not 
only embarrassing and costly, but it is also grounds for a potential malpractice action.

Pleadings, Motions, and Discovery Responses In a simple case, a copy of all the 
pleadings, motions, and discovery responses would be filed in the trial notebook. However, 
in a complex case only pertinent pleadings, such as the complaint and the answer, would 
be placed in the notebook due to space limitations. Separate notebooks of motions and 
discovery responses should be prepared in advance of trial and updated with new filings.

Witnesses This section should include a list of all witnesses, their telephone numbers, 
addresses, fax numbers, and e-mail addresses, and a copy of their trial subpoena, if one was issued. 
If possible, it also includes a summary of the factual areas that each witness is expected to cover 
in his testimony. Your attorney will benefit from an outline of the questions that the witnesses 
will be asked at trial. Exhibit 15–2 is an example of a witness list that contains the type of 
information that will help you locate a witness rapidly, either before or during the trial.

Expert Witnesses At the beginning of this section, place a list of all expert witnesses that 
each side intends to call at trial. As in the case of the factual witnesses, include their addresses, 
telephone numbers, fax numbers, and e-mail addresses. Copies of each expert’s curriculum vitae 
should also be included. A curriculum vitae lists the expert’s professional credentials. The list 
will include each witness’s educational and professional credentials, as well as a summary of his 
publications and research projects. If the witness has written any reports regarding the present 
case, they should be included in this section. You may want to include a list of any other cases 
in which the expert has testified and a list of all documents or other materials that the expert has 
reviewed for the case. Major components of this section are the list of questions that each expert 
will be asked at trial and a copy of potential trial exhibits to be used with the expert witnesses.

Document Indexes In a simple case, the trial notebook may contain all documents 
that are produced in the case. However, in the more complex cases, an index of all documents 
produced by each party should be sufficient. A comprehensive but clear document index 
will enable you to quickly yet unobtrusively locate a document during trial, when time and 
discretion are of the essence.

Deposition Summaries A complex case may require a separate binder for the deposition 
summaries. You will recall from our discussion in Chapter 9 on depositions that a deposition 
summary is a written record that reduces many hours of testimony to a few concisely drawn, 
easily read, and quickly understood pages. The three types of deposition summaries are the page-
line deposition summary, the topical deposition summary, and the chronological summary. The 
page-line deposition summary covers testimony as it occurred in the deposition itself. The topical 

curriculum vitae
A list of an expert’s credentials, 
including each educational and 
professional credential, and a 
summary of publications and 
research projects.
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deposition summary organizes the material into specific subject areas. Finally, the chronological 
deposition summary organizes the testimony according to a particular time sequence. A complex 
case involving numerous depositions would require an index of these summaries. The index 
should be arranged in alphabetical order by the last name of each deponent. In simple cases 
involving only a few depositions, an index is not needed.

    Subpoena 
Name and    Served/
Address Tel# Role Returned

Yuri Vilnius 542–4999 CEO of Sergi Selinkov, Inc. 3/9/08
  Finances and Organization of Sergi Selinkov 3/15/08

Maria Mendez 756–9989 Secretary at Billicheck-Kendall 3/15/08
  Witness to fire 3/17/08

Carl Loggia 756–9989 CPA at Billicheck-Kendall 3/15/08
  Finances of B-K 3/17/08

Lon Robertson 756–9989 Janitor at Sergi and Kolata 3/15/08
  Witness to fire 3/16/08

Julius Vilnius 756–9989 CEO of Billicheck-Kendall 3/15/08
  Organization Chart for B-K 3/25/08

Kay Vilnius 756–9989 Treasurer of Billicheck-Kendall 3/15/08
  Organization Chart for B-K 3/25/08
  Finances of B-K

Albert Vilnius 481–9997 CEO of Kolata Maintenance 3/15/08
  Organization Chart for Kolata 3/25/08
  Finances of Kolata
  Vice President of Billicheck-Kendall
  Organization Chart for B-K
  Finances of B-K

Vytautas Vilnius 481–9997 Treasurer Kolata Maintenance 3/15/08
  Organization Chart for Kolata 3/25/08
  Finances of Kolata
  Vice President of Billicheck-Kendall
  Organization Chart for B-K
  Finances of B-K

Rachel Friedman, M.D. 825–1409 Physician at Red Forest County 3/15/08
  Hospital 3/17/08

Jay Kellerman, M.D. 825–1409 Physician at Red Forest County 3/15/08
  Hospital 3/17/08

Abe Greenstein 825–3800 Professor Auburn University 3/16/08
   3/18/08

EXHIBIT 15–2 Witness list
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Chronology Another important tool in the trial notebook is the chronology—the listing 
of what happened, when it happened, where it happened, and who was involved. A properly 
constructed chronology includes source documents that indicate how each of these facts was 
learned. However, a chronology is more than a document index sorted by date. A chronology 
moves from the beginning of the case—the first client interview—and includes the most current 
information on the case up to the time of trial. Use database software, not word processing 
software, to create your chronology. If your firm has a multi-user database, several trial team 
members can simultaneously enter, edit, or review the facts in the chronology. The most 
important benefit of a database-generated chronology is the ability to quickly make choices in 
what is to be printed from a voluminous chronology—perhaps facts dealing with a particular 
issue, witness, or timeframe. When reviewing documents, depositions, and so forth for prepa-
ration of a chronology, list facts, not documents. For each fact, begin by entering the information 
reflected in Exhibit 15–3. Include both prospective facts and disputed facts in your chro-
nology. You may not have a document source at the time of the entry, but that can be added 
when a document is subsequently produced or a deposition of a witness is taken. Certain facts 
in a chronology may not have an associated date. Use “N/A” in the date column. When the 
chronology is sorted, all facts for which a date is inappropriate will be sorted together.

 DATE EVENT SOURCE NOTES

4/25/05 Incorporation of  Secretary of State’s  Formed to provide security for B-K
 Sergi Selinkov, Inc. Records/Delaware

4/26/05 Incorporation of Kolata  Secretary of State’s  Formed to provide maintenance 
 Maintenance Records/Delaware for B-K

4/29/05 Shareholders meetings  Carl Loggia Initial indication that the two new 
 for both Kolata and Sergi   corporations will not become separate 
 Selinkov canceled  entities

5/5/05 Bank accounts opened  Carl Loggia Both accounts undercapitalized
 for Kolata and Sergi Selinkov

2/7/06 Semi-annual safety  Kolata and Sergi  Inspection not carried out properly 
 inspection of B-K performed  Selinkov records indicates negligence
 jointly by employees of Kolata  Lon Robertson
 and Sergi Selinkov

2/7/06 Repairs performed on  Lon Robertson Indicates that repairs were done 
 heating unit in storeroom  negligently

2/28/06 Lermentov arrives at  Lermentov, et al. Indicates lawful presence
 B-K for audit

3/4/06 Date of fire Lermentov, et al. Several people will testify as to the 
   events surrounding the fire

3/4/06 Lermentov’s hospital stay Hospital records Extent of injuries must be explained
to   Several physicians
5/11/06

EXHIBIT 15–3 Chronology of the case
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Just as a good chronology is more than a document index, it is more than a diary of events 
in the case. The chronology is a knowledge base of facts. Some attorneys prefer to utilize a 
chronology rather than a deposition summary. Enter in the chronology the critical facts from 
each deposition and the source of the fact. The consistent entry of names, organizations, and 
document types is particularly important when developing the chronology. One solution to 
the possibility of inconsistent entry of data is to incorporate information from the cast of 
characters. In addition to some facts that have no associated date, many facts in your chronology 
may have an incomplete date. For example, the client has stated in his deposition that a meet-
ing took place in March 2007, or that the decision to sell the company was made in “the fall 
of 2007.” The entry is critical, and should be entered into the computer as 03/00/07. Such an 
entry is a reminder that further research is needed to establish the exact date of the meeting. 
Each fact in the chronology should be flagged as being either disputed or undisputed. A separate 
column might be added to the chronology form to indicate the disputed status.

A chronology should include issues in addition to dates and facts. The majority of 
cases involve multiple and often complex issues. Develop a list of case issues and apply 
those issues to your chronology, perhaps through a column entitled “Related Issues.” 
Creating a link between facts and issues in a chronology facilitates printing chronologies 
of facts relating only to a particular issue. From the issue list, develop the chronology to 
include facts currently known about an issue and a “wish list” of facts. This might include 
testimony that you “wish” you could obtain from a treating physician, accident witness, or 
other key players in a case. A chronology reflects important and trivial facts. An additional 
column in the chronology might be used to “rate” the significance of a fact to a case. As 
the trial approaches, you must review the chronology for completeness by checking key 
documents, pleadings, witness interviews, depositions, and exhibits to make certain that all 
dates have been taken from these sources and placed in the chronology.

The Cast of Characters The cast of characters is a roster of all key participants in the 
case. This list can be drawn from witness interviews, documents, depositions, exhibits, and 
pleadings. In a case with a crowded list of key persons, the cast of characters can provide 
valuable identification. As is true of the chronology, you must be careful to update the cast 
of characters as new information is received. The failure to include one name in the cast 
may be a critical omission that could cause serious problems at trial.

Legal Research This section of the trial notebook should contain copies of all cases 
that are on point with the legal issues involved in the present case. A case on point is one that 
has been decided in your jurisdiction and that involves both facts and legal principles that are 
so similar to the facts and principles in the present case that your attorney feels the court 
will be bound to follow the court’s ruling in that earlier case. If the cases on point are 
numerous and lengthy, the paralegal should include a summary of each and a citation to 
the case and maintain the actual case in a separate, clearly marked binder.

Trial Exhibits This section should include the list of plaintiff ’s and defendant’s proposed trial 
exhibits, which are normally required in connection with the pretrial conference. In addition, 
the paralegal should place a copy of each exhibit that her attorney plans to introduce into the 
notebook. As an exhibit is introduced, the paralegal notes the following on the trial exhibits list: 
the exhibit number; the party introducing the exhibit; the witness through whom the exhibit 
was introduced; whether there was any objection to the exhibit; and the court’s ruling on the 

on point
A law or prior case that directly 
applies to the facts of the 
present case.
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objection, either admitting or rejecting the exhibit. If an exhibit consists of an enlargement, 
photograph, or medical model, for example, a hard copy of the exhibit should be included in 
the notebook, or an entry should be made to indicate what the exhibit is, and its location.

Jury Profiles and Instructions This section of the trial notebook consists of two parts. 
The first part is a jury profile. The jury profile lists the characteristics of the ideal jury that 
you would like to assemble in the case. For example, you might want the jury to include 
persons with a certain background or with a certain level of education. Exhibit 15–4 is a 
sample that you might use to develop a profile of your ideal juror.

 Case Name: __________________________________________________________________________________________

Case Number: ________________________________________________________________________________________

Juror Name: _______________________________________________________________ Juror No. __________________

Age: ___________ Sex: ________ Marital Status: ____________________________________________________________

Cultural Background: _________________ Religion: _________________________________________________________

Nationality: __________________________________________________________________________________________

Education: __________________ Economic Status: _________________________________________________________

Physical Appearance: __________________ Dress: __________________________________________________________

Body Language/Facial Expressions: ______________________________________________________________________

Behavioral Information (drinking, law enforcement background, etc.):

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

Personality Characteristics: _____________________________________________________________________________

Prior Jury Experience: _________________________________________________________________________________

Litigation (Plaintiff or Defendant): _______________________________________________________________________

____________________________________________________________________________________________________

Other Information: ____________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

EXHIBIT 15–4 Juror profile
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The second part of this section is the jury instructions. Jury instructions explain the 
legal principles that the jury must apply to the facts in the case in reaching the verdict. Jury 
instructions also outline the procedures that the jury members must follow as they attempt 
to reach a verdict. Although these will change during the course of the trial, drafting a pro-
posed set of jury instructions and placing them in the trial notebook will save a substantial 
amount of time during the trial. A disc containing the proposed set of jury instructions 
should be included with trial materials to enable changes while the trial is in process. The 
ultimate responsibility for giving the jury instructions lies with the judge. However, attorneys 
are permitted to suggest the substance of those instructions to the judge and may object 
when they feel the judge has not properly instructed the jury. Attorneys who fail to object to 
jury instructions cannot raise the inaccuracy of the instructions as an issue on appeal.

Trial Outline A trial outline is a chronological listing of the tasks that must be performed 
just prior to and during the trial. Such a chronological outline is a vital part of the trial note-
book because it simplifies and organizes the tasks facing the paralegal and the attorney as the 
trial date approaches. For example, the paralegal may be asked to assist in drafting the questions 
to be used during voir dire. Voir dire examination is the process by which the jurors are 
questioned to determine any bias they might have that would affect their ability to be fair and 
impartial in the case. Allow space on the trial outline for annotations and changes.

Attorney’s Notes Blank pages should be inserted in this section of the trial notebook 
for the attorney’s notes about witnesses, legal issues, or other general information to be used 
during the trial.

Things to Do List In addition to the trial preparation checklist, you will discover tasks that 
must be performed in the case. You should make notes of these items as they arise, then transfer 
them to the trial calendar specifically developed for the case.

PREPARATION OF WITNESSES
As a paralegal, you will be instrumental in preparing the witnesses for trial. One task that you 
may have to perform is arranging for the sending of subpoenas to certain witnesses. You may 
also be charged with communicating the details of the trial to the witnesses. Finally, you may 
be required to arrange and attend all witness preparation meetings.

Subpoena of Witnesses
You must consult with your attorney to determine if any witnesses will require a subpoena. 
In some instances, attorneys prefer to subpoena only witnesses who are not considered 
“friendly.” However, a friendly witness may request a subpoena to present to an employer 
as evidence that she has been ordered to appear and testify.

Trial subpoenas require the same procedure as deposition subpoenas. You should 
review your state and local rules to determine if there are any unusual requirements for 
subpoenas. In federal courts, the subpoena process is governed by Rule 45 of the Federal 
Rules of Civil Procedure. According to Rule 45, the clerk of court is responsible for issuing 
subpoenas. Attorneys can also issue subpoenas in federal court under Rule 45(3) of the 
Federal Rules of Civil Procedure. Exhibit 15–5 is an example of this type of subpoena.

jury instructions
Directions given to the jury 
explaining the law that applies 
in the case and spelling out 
what must be proved and 
by whom. These instructions 
are given just before the jury 
is sent out to deliberate and 
return a verdict.

voir dire examination
The preliminary in-court 
questioning of a prospective 
witness (or juror) to determine 
competency (or suitability) to 
decide a case.



406     PART IV: PRETRIAL, TRIAL, AND POST TRIAL

EXHIBIT 15–5 Subpoena
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EXHIBIT 15–5 (continued )
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In federal court under Rule 45, a federal marshal can serve a witness with a subpoena. 
However, the rule also states that any person who is 18 years of age or older can serve a 
subpoena. A trial subpoena must be personally served on the witness, and all mileage and 
witness fees required must be tendered to the witness. 

Payment for only the first day’s trial appearance fee plus round-trip mileage is tendered 
with the subpoena. The clerk of court will be able to supply the paralegal with the amount 
of that fee and mileage.

Subpoenas are valid for the date or dates reflected and for the remainder of the 
trial, unless the witness is dismissed prior to the end of the trial by either the party that 
subpoenaed the witness or the court. It is virtually impossible to know precisely when a 
witness’s testimony will be required at trial. Thus, the appearance date on the subpoena 
should reflect the earliest possible time that a witness’s presence in court might be neces-
sary. The witness’s schedule can be accommodated during the uncertain trial schedule 
by allowing the witness to remain at home or near a telephone to receive updates on the 
trial’s progress.

The trial subpoena remains in effect through a continuance or postponement of trial. 
The one instance where a subpoena must be reissued is in the event of a change of venue.

A person who has been subpoenaed may challenge the subpoena on the basis that it is 
unreasonable, oppressive, or insufficient through a motion to quash, modify, or vacate.

Finally, the return-of-service information on the subpoena must be completed and filed 
with the court for the subpoena to be considered valid. An important paralegal responsibility 
is checking for the filed return prior to the time the witness is to testify. Failure to do so may 
result in a “no-show” witness and a major hole in your trial schedule.

Communicating with Witnesses
The preparation of a witness for trial is much more involved and generally much more critical 
than the preparation of the witness for the deposition. For this reason it is usually advanta-
geous for the paralegal to work with the witnesses in the case from the time of the initial 
interview. This early involvement will build a relationship that facilitates communication and 
helps put the witnesses at ease while working with the paralegal.

As the paralegal, you may be asked to communicate with witnesses early in the trial 
preparation period about the basic details of the trial, including the date, the location, and 
the anticipated length of the testimony. The witnesses should be informed that they may 
have to meet with the attorney and the paralegal closer to the time of the trial. Remind the 
witnesses to review their deposition and/or affidavit at least once before the meeting.

Exhibit 15–6 is an example of a letter that transmits to a witness basic information 
about the trial and his role in the case. By signing the letter and agreeing to remain in touch 
with you for availability at trial, the witness may feel committed to whatever length of time 
is required for his testimony.

It is essential that the paralegal be able to reach witnesses to advise them of changes 
in the trial schedule. The trial notebook should contain the address, telephone number, 
and e-mail address of each witness. Also, the client and all the witnesses should be given a 
designated contact person at the law firm. Each morning and afternoon during the trial, 
the client and the witnesses should check with this person to make certain that there have 
been no changes in the schedule and order of witnesses.



 C H A P T E R  15 :  T R I A L  T E C H N I Q U E S      409

Witness Preparation Meeting
Shortly before trial, you should arrange a meeting between each witness and your attorney. 
Before the meeting, you may be asked to collect all documents that refer to the witness. You 
should review the witness’s deposition and note any areas that gave the witness difficulty 
or that may require further clarification. You may be asked to assist the attorney with the 
preparation of or to prepare an outline or actual questions that your attorney anticipates 
asking each witness during the trial. Make sure that you correlate the necessary trial exhibits 
with that outline. During the witness preparation meeting, your attorney will explain the 
trial process to each witness. She will also explain what is expected from each witness. 
Many attorneys conduct mock questioning sessions so that the witnesses will know exactly 
what questions will be asked during direct examination. Your attorney may request that 
you videotape this mock questioning session for evaluation of the witness’s appearance and 
testimony prior to trial. Many of the guidelines for testifying in a deposition carry over to 
preparation for trial testimony. However, there are some significant differences. Exhibit 15–7 
is an example of instructions for witnesses prior to testifying at trial.

 POPSON, PIERCE, RUEBER, AND BURKE
5293 St. Clair Avenue

Red Forest, Alabama 36107
March 3, 2008

Mr. Carl Loggia
Certified Public Accountant
4226 Superior Avenue
Red Forest, Alabama 36107

RE: Lermentov v. Billicheck-Kendall Pharmaceuticals, Inc.

Dear Mr. Loggia:

The trial in the above-captioned case has been scheduled for March 19, 2008, at the Red Forest County Court House, in 
Courtroom Number 1, 96 Public Square, Red Forest, Alabama.

We would appreciate your keeping us informed of your location at all times because there may be a change in the trial 
starting date. If for any reason you will be unable to attend to testify during the period of March 19 to April 7, please let 
us know immediately.

By signing a copy of this letter at the space indicated below, you agree to comply with the terms of this letter.

Sincerely,

________________________________
Laura Burke
Attorney-at-Law

ACCEPTED AND AGREED TO 
THIS _________ DAY OF _________________________________________, 20___:
_______________________________________________________________

EXHIBIT 15–6 Letter to witness regarding trial



410     PART IV: PRETRIAL, TRIAL, AND POST TRIAL

PREPARATION OF EXHIBITS AND BRIEFS
Often the paralegal is called upon to gather and organize the exhibits in a case. This respon-
sibility may require obtaining enlarged exhibits or unusual graphics. Whatever the case, it 
helps to know what to look for in the evaluation of those exhibits. It is also possible that 
the paralegal may be called upon to help conduct research for the trial brief.

Preparing Trial Exhibits
Many of the deposition exhibits will be used at trial. In some jurisdictions, court rules 
require that the parties exchange lists of all the trial exhibits before the trial. Once you have 
established the documents or the materials that your attorney will introduce at trial, you 
may begin to prepare a trial exhibit log that will trace the trial exhibit’s progress throughout 
the trial. You will need this whether you are working with enlarged exhibits, unusual graphics, 
or a chronology of the case. It is important for the paralegal to know how to determine the 
effectiveness of a document that may be used as a trial exhibit.

  1. Arrive at the courthouse well in advance of your scheduled appearance time.
  2. Wear appropriate courtroom attire; avoid flashy or unusual styles.
  3. Do not discuss your impending testimony with friends or family.
  4. Speak slowly, distinctly, and loud enough to be heard by the judge and jury.
  5. Listen carefully to the question. Request clarification if the question is unclear.
  6. Do not guess at the answer. “I don’t know” or “I don’t recall” are acceptable answers.
  7. Allow sufficient time for your attorney’s objection to the question before answering.
  8. Follow your attorney’s advice if your attorney instructs you not to answer.
  9.  Look at the attorney asking the question or at the jury, not at your attorney. Such glances may indicate that you 

are asking your attorney for guidance on answering the question.
10. Answer a question as briefly, but completely, as possible.
11. Avoid using the qualifiers “I think,” “maybe,” “I believe,” or “I honestly.”
12.  When questioned about prior testimony or the contents of a document, request a copy to review prior to 

answering the question.
13. Be polite and respectful of the attorney asking the questions in both your answers and body language.
14. Do not argue with the questioning attorney.
15.  If asked a general question such as, “Is there anything else,” your answer should be clear that your testimony is all 

that you recall at this time.
16.  In response to a question about discussions with your attorney prior to testifying, answer truthfully. There is 

nothing wrong with a witness meeting with his or her attorney prior to trial testimony.
17.  Request a short recess for a water or bathroom break if you become tired, irritated, or confused with the line of 

questioning.
18.  If you realize that a prior answer is incorrect, you should notify the judge as soon as possible that you want to 

correct earlier testimony. 

EXHIBIT 15–7 Witness instructions for trial testimony
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Enlarged Exhibits and Unusual Graphics It may be necessary for you to obtain 
enlarged exhibits or unusual graphics. For example, in the Lermentov case, your attorney 
may request that you have Mr. Lermentov’s X rays enlarged for the jurors to view during 
his testimony. In addition, many litigation support services offer models of various parts of 
the human anatomy, created to show the effects of certain types of injuries to various parts 
of the body. You should obtain printed copies of any charts or diagrams that will be used 
as exhibits. For instance, if you use a large chart to portray the extent of Mr. Lermentov’s 
medical expenses in this case, you should prepare a printed copy for the jury to take into 
the jury room when deliberations begin. Photographs should be reproduced by a photo-
copy machine. All of these exhibits must be secured several weeks in advance of the trial. 
Once your attorney has selected the exhibits that she plans to use, you should immediately 
locate companies that can produce effective trial exhibits.

Preparing a Chronology of the Case A chronology of the case, especially in a tort 
suit like the Lermentov case, is an effective trial exhibit. You should review the litigation 
files, depositions and documents and construct the critical events in the case. The chronology 
should include the date of the accident, the days that Mr. Lermentov was unable to work, 
the dates of all doctor visits and periods of hospitalization, the dates of all physical therapy 
treatments, and the date that he finally returned to work. A color-coded, large trial board 
may be an effective way to present the chronology of the Lermentov case. Removable color 
magnets might also be utilized with this type of trial exhibit to focus on a particular type 
or length of treatment. Jurors can more easily assimilate a large amount of data if it is pre-
sented in an enlarged, color-coded, well-organized exhibit.

Evaluating Documents as Trial Exhibits In most lawsuits the discovery process produces 
a mountain of documents. Not all of these documents, however, make effective trial exhibits. 
Consequently, it is crucial that the attorney and the paralegal ask the following questions to 
evaluate how effective a document will be as a trial exhibit:

 1. Is the document relevant?

 2. Is the document admissible?

 3. Is the document necessary?

 4. Does the document support the cause of action?

 5. Is the document confusing?

 6. Does the document contain repetitive information?

 7. Will the document detract from the witness’s testimony?

 8. Does the document increase the effectiveness of the witness’s testimony?

 9. Is the document easy to read from the jury box and counsel table?

 10. Is the document accurate?

 11. Does the document have an attractive appearance?

 12. Is the document clear?

 13. Can a clear and readable copy of the document be made?

 14. Can the procedural foundation be laid for introduction of the document at trial?

If the document meets these tests, it is marked as a trial exhibit and entered on the trial 
exhibit log. You should make copies of the exhibit and place those copies in manila folders. 
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Label the files by trial exhibit number and by the name of the witness through whom the 
exhibit will be produced. Make copies of each exhibit for all of the attorneys, a copy for 
the judge, a copy for the trial notebook, and at least two extra copies.

Researching for the Trial Brief
If your jurisdiction requires filing a trial brief, you may be asked to assist with its preparation. 
A trial brief explains the legal issues involved in the case and the law that demonstrates the 
validity of the position your attorney has taken in relation to those issues. Exhibit 15–8 is an 
example of a trial brief.

Your role in preparation of the trial brief may consist of legal and factual research. For 
example, your attorney may request that you locate specific testimony from a particular 
witness’s deposition. You may also be asked to determine the validity of the cases cited in the 
brief. This task is known as a cite check.

The paralegal is often responsible for coordinating the preparation and filing of the brief 
with the court. You should be familiar with your local court rules pertaining to the form of 
the brief, the number of copies needed, and the time for filing.

COORDINATING TRIAL LOGISTICS
The paralegal is often responsible for coordinating the logistics of a trial. If the trial is held 
at the local court where your attorney usually works, coordinating the logistics will be a 
routine matter. However, when the trial is held in another district or another county, or 
when your client and many of the witnesses are from out of town, you will have to arrange 
for accommodations. Also, for both local and out-of-town trials you will have to examine 
the courthouse and contact local court personnel.

Arranging for Accommodations
When the trial is to be held in another district or county, or when your client and several of 
the witnesses are from out of town, you as the paralegal may be responsible for travel, hotel, 
and food arrangements. Often a suite of offices in a hotel near the courthouse is set up as a 
war room. The war room is an area containing additional trial documents and supplies. It 
also doubles as a conference room where the legal team, the client, and the witnesses may 
gather during trial recesses or at the end of the trial day to regroup and prepare for the next 
day of the trial.

You should locate hotels near the courthouse and determine whether your firm has a 
corporate account with any of them. An actual review of the available hotel accommodations 
is necessary to ensure that the site contains the space and setup required for your particular 
trial needs. Once the hotel has been selected and the necessary rooms reserved, make any 
travel arrangements that may be required for the client and out-of-town witnesses, and 
confirm the travel arrangements in writing. Write to the client and the witnesses informing 
them of the location of the hotel and the details of the travel plans. Remember to enclose 
the airline tickets along with a map of the area around the courthouse and the hotel.

trial brief
A document prepared by a 
lawyer to use at trial. It usually 
contains lists of witnesses, 
evidence, and citations as well 
as arguments to be presented.

cite check
Verifying the accuracy and 
proper form of all the citations 
in a document.
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 COUNTY COURT
RED FOREST COUNTY
STATE OF ALABAMA

MIKHAIL LERMENTOV ) Civil Action
  Plaintiff, ) No. 08-71891
 )
  vs. ) PLAINTIFF’S
 ) TRIAL BRIEF
BILLICHECK-KENDALL )
PHARMACEUTICALS, INC. )
  Defendant, )
 )
et al. )

BACKGROUND
This is a personal injury action arising out of a fire that occurred on March 4, 

2007, at the headquarters of Defendant Billicheck-Kendall Pharmaceuticals, Inc., in 
Red Forest, Alabama. The fire started in a storeroom when a portable heating unit 
that had been recently repaired by Lon Robertson, an employee of Defendant Kolata 
Maintenance Corporation, ignited. The fire rapidly spread to combustible chemicals 
that were left in the storeroom, causing a dangerous flame to envelop the fourth-floor 
offices. A safety inspection, conducted jointly on 2/7/06 by employees of Defendant 
Kolata Maintenance Corporation and Defendant Sergi Selinkov Security, Incorporated, 
failed to note the accumulation of dangerous, highly combustible chemicals in the 
storeroom.

Plaintiff Mikhail Lermentov, a certified public accountant, hired as an independent 
contractor by Defendant Billicheck-Kendall Pharmaceuticals, Inc., was conducting an 
annual financial audit in an office adjacent to the storeroom at the time of the occurrence 
and was severely injured. Plaintiff sustained third-degree burns over his chest, hands, 
forearms, and legs, necessitating two full months of hospitalization and treatments.

LIABILITY OF DEFENDANTS
Plaintiff contends that both Defendant Kolata Maintenance Corporation and 

Defendant Sergi Selinkov Security, Incorporated, are subsidiaries that were formed, 
financed, and operated solely for the benefit of the parent corporation, Defendant 
Billicheck-Kendall Pharmaceuticals, Inc. Defendant Kolata Maintenance Corporation 
was incorporated and provides maintenance and janitorial services strictly for the 
parent corporation. Likewise, Defendant Sergi Selinkov Security, Incorporated, was 
created solely to provide security and protection services for the parent corporation 
and does no work for any other entity. Both subsidiaries were formed in a feeble 
attempt to shield the parent corporation from legal liability as a result of claims arising 
from the performance of faulty or negligent repair work and security services, as in 
the instant case.

The Defendant Billicheck-Kendall Pharmaceuticals, Inc., maintains that the inspection 
and repair work were carried out by employees of the security firm of Sergi Selinkov Security, 
Incorporated, and the maintenance firm of Kolata Maintenance Corporation, who were 

EXHIBIT 15–8 Trial brief

Normally an employee cannot 
sue his or her employer.

An independent contractor has 
a different relationship with its 
employer and may bring a legal 
claim.

Plaintiff demonstrates reasons 
to the court for holding parent 
corporation liable.

The subsidiary corporations 
are virtually assetless, making 
any judgment against them 
worthless.

Defendant tries to escape blame 
by looking to other defendants.
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hired as independent contractors, thereby exonerating Defendant Billicheck-Kendall 
Pharmaceuticals, Inc., from any and all liability. Plaintiff denies this claim and will prove at 
the time of trial that both subsidiaries acted as mere empty shells and that they are corpo-
rations in name only, entitling Plaintiff to “pierce the corporate veil” and hold Defendant 
Billicheck-Kendall Pharmaceuticals, Inc., completely responsible for Plaintiff’s injuries.

The injuries sustained by Plaintiff on the morning of March 4, 2007, were the direct 
result of the fire that broke out at the corporate headquarters of Defendant Billicheck-
Kendall Pharmaceuticals, Inc. Said fire was caused by the negligence and carelessness 
of the Defendants Billicheck-Kendall Pharmaceuticals, Inc., Sergi Selinkov Security, 
Incorporated, and Kolata Maintenance Corporation, and their agents, servants, and/or 
employees. Defendant Billicheck-Kendall Pharmaceuticals, Inc., knew or should have 
known of the dangerous and defective conditions existing on its premises and warned 
the Plaintiff. Defendant Billicheck-Kendall Pharmaceuticals, Inc. was further negligent in 
that Defendant, its agents, servants, and/or employees failed to perform or negligently 
and carelessly performed safety inspections of the premises, and failed to detect or 
correct safety hazards that might endanger persons lawfully on the premises. In addi-
tion, Defendant, its agents, servants, and/or employees failed to repair or negligently 
and carelessly repaired the defective heating unit, creating a dangerous and hazardous 
condition that seriously and permanently injured and damaged the Plaintiff.

As the evidence clearly shows, neither Sergi Selinkov Security, Incorporated, nor 
Kolata Maintenance Corporation was an independent corporation. At all times from 
the date of their incorporation to the date of the fire that severely injured Plaintiff, 
both corporations were acting as a part of the overall operation of Billicheck-Kendall 
Pharmaceuticals, Inc. In fact, the sole purpose for incorporating the two entities was to 
protect the parent corporation from liability in two areas, maintenance and security. In 
the interests of justice, the court must pierce the corporate veil and reach Billicheck-
Kendall Pharmaceuticals, Inc., as the parent corporation of both Sergi Selinkov Security, 
Incorporated, and Kolata Maintenance Corporation.

In the alternative, counsel for Plaintiff will demonstrate that, even if the corporate 
veil is not pierced and the court concludes that both subsidiaries are independent con-
tractors, Billicheck-Kendall Pharmaceuticals, Inc., should still be held liable for the injuries 
suffered by Plaintiff. The duty of a landowner to maintain his or her property in a reason-
ably safe condition, the duty of proprietors to protect third parties from injury caused by 
inherently dangerous activities or conditions, and the duty of employers and suppliers to 
comply with all safety provisions of the Labor Code are all nondelegable duties.

When Billicheck-Kendall Pharmaceuticals, Inc., gave the maintenance and security 
responsibilities to its subsidiaries, it was attempting to sidestep these duties. The law 
in this state is quite clear on this matter. Such duties cannot be delegated. Therefore, 
despite the independent contractor status of Sergi Selinkov Security, Incorporated, and 
Kolata Maintenance Corporation, Billicheck-Kendall Pharmaceuticals, Inc., is still liable.

The facts will reveal at the time of trial that both Defendant Sergi Selinkov Security, 
Incorporated, and Defendant Kolata Maintenance Corporation are “alter egos” of Defen-
dant Billicheck-Kendall Pharmaceuticals, Inc. In support, Plaintiff will offer the following:

 a. The parent corporation incorporated both subsidiaries, neither of which has assets 
of its own.

 b. The parent corporation shares common directors and officers with its subsidiaries.

EXHIBIT 15–8 Trial brief (continued )

“Piercing the corporate veil” 
is a term used when the court 
is willing to look beyond the 
name of a corporation to assess 
damages and liability against the 
individual directors and officers, 
or to treat one corporation as 
one and the same as another 
corporation, such as when a 
parent/subsidiary relationship 
exists, and one corporation 
serves as a mere agent for the 
other corporation.

Plaintiff could also have brought 
a claim against the individual 
officers and directors of defendant 
Billicheck-Kendall Pharmaceuticals, 
Inc., under the theory of piercing 
the corporate veil.

If the court applies the law to 
the facts of the case and draws 
a different conclusion, plaintiff is 
offering alternate theories of law 
for recovery.
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 c. The parent corporation, Defendant Billicheck-Kendall Pharmaceuticals, Inc., 
owns all stock and finances of both of its subsidiaries, which are grossly 
undercapitalized.

 d. Neither subsidiary does business with any entity other than the parent corporation.
 e. The directors and officers of both subsidiaries take all orders from the parent 

corporation and do not act in their corporations’ own self-interests, nor do they 
follow any of the legal requirements for a corporation.

PLAINTIFF’S WITNESSES

WITNESSES TESTIMONY
(not in order of appearance):

a.  Carl Loggia (CPA), former 
employee of Billicheck-Kendall 
Pharmaceuticals, Inc.

b.  Maria Mendez, secretary, 
employee of Billicheck-Kendall 
Pharmaceuticals, Inc.

c.  Lon Robertson, employee of 
Sergi Selinkov Security, 
Incorporated, and Kolata 
Maintenance Corporation

d.  Rachel Friedman, M.D., physician 
at County Hospital

e.  Jay Kellerman, M.D., physician at 
County Hospital

f.  Yuri Vilnius, CEO of Sergi 
Selinkov Security, Incorporated

g.  Julius Vilnius, CEO of Billicheck-
Kendall Pharmaceuticals, Inc.

h.  Kay Vilnius, Treasurer of 
Billicheck-Kendall 
Pharmaceuticals, Inc.

Neither Sergi Selinkov Security, Incorporated, 
nor Kolata Maintenance Corporation were 
ever intended to be anything other than a 
front for Billicheck-Kendall Pharmaceuticals, 
Inc., in the event of a lawsuit against 
Billicheck-Kendall Pharmaceuticals, Inc., for 
any injuries occurring at Billicheck- Kendall 
Pharmaceuticals, Inc.

Neither Sergi Selinkov Security, Incorporated, 
nor Kolata Maintenance Corporation were 
ever intended to be anything other than a 
front for Billicheck-Kendall Pharmaceuticals, 
Inc.

Safety and security inspection procedures 
used by Sergi Selinkov Security, Incorporated, 
and Kolata Maintenance Corporation; will also 
testify about the repairs.

Extent of Mr. Lermentov’s injuries.

Extent of Mr. Lermentov’s injuries.

Sergi Selinkov Security, Incorporated, has 
always been treated as an extension of 
Billicheck-Kendall Pharmaceuticals, Inc.

Organization and operation of Billicheck-
Kendall Pharmaceuticals, Inc.

Financial structure of Billicheck-Kendall 
Pharmaceuticals, Inc., Sergi Selinkov Security, 
Incorporated, and Kolata Maintenance 
Corporation.

EXHIBIT 15–8 (continued )
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PLAINTIFF’S DAMAGES
The devastating effects of the fire upon Plaintiff is readily apparent. Mikhail Lermentov, 

who was 35 years old at the time of the occurrence, suffered third-degree burns over 30% 
of his body. Tragically, his arms were most damaged and will probably always be disabled. 
Plaintiff had numerous painful operations and procedures during his initial two-month 
hospitalization and will require many such operations and procedures in the future. 
Plaintiff’s arms are covered with motion-restricting scars. Plaintiff will always suffer from 
limitation of motion, altered sensation, itching, and skin sensitivity. It is hoped that with 
continued physical therapy, Plaintiff will be able to resume working in some capacity.

The injured Plaintiff sustained the following:

Hospitalizations
County Hospital 3/4/07–5/11/07
County Hospital 5/30/07–6/2/07
County Hospital 6/15/07
County Hospital 10/4/07–10/6/07

Medical Expenses
County Hospital $281,112
County Hospital $3,402
County Hospital $800
County Hospital $1,654
Prescriptions $3,488
Dr. Friedman $35,000
Dr. Kellerman $20,008
County Radiologists $4,213
Physical Therapy Associates $6,000

APPLICABLE LAW
The line of cases supporting Plaintiff’s claim for piercing the corporate veil is as follows:
Kwick Set Components, Inc. v. Davidson Industries, Inc., 411 So. 2d 134 (Ala. 1982). 

In this case the Supreme Court of Alabama pierced the corporate veil of Capital 
Components, Inc., a wholly owned subsidiary of Kwick Set Components, Inc. Davidson 
Industries, Inc., had sold goods to Capital Components, Inc., which then delivered them 
to Kwick Set Components, Inc. Kwick Set Components, Inc., used the goods. Kwick Set 

i.  Albert Vilnius, CEO of Kolata 
Maintenance Corporation, Vice-
President of Billicheck-Kendall 
Pharmaceuticals, Inc.

j.  Vytautas Vilnius, Treasurer of 
Kolata Maintenance Corporation, 
Vice-President of Billicheck-
Kendall Pharmaceuticals, Inc.

k.  Abe Greenstein, Professor at 
Auburn University

Relationship between Billicheck-Kendall 
Pharmaceuticals, Inc., and Kolata Maintenance 
Corporation.

Relationship between Billicheck-Kendall 
Pharmaceuticals, Inc., and Kolata Maintenance 
Corporation.

Lost wages and reduction in future earnings 
potential.

EXHIBIT 15–8 Trial brief (continued )
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Components, Inc., never paid Capital Components, Inc., and Capital Components, Inc., 
never paid Davidson Industries, Inc. Subsequently, Capital Components, Inc., went out 
of business. When Davidson Industries, Inc., found out that Capital Components, Inc., 
had been a subsidiary of Kwick Set Components, Inc., and that all the goods sold to 
Capital Components, Inc., had gone directly to Kwick Set Components, Inc., without 
payment, Davidson Industries, Inc., asked the court to pierce the corporate veil and 
hold Kwick Set Components, Inc., liable. The court agreed for three reasons. First, Kwick 
Set Components, Inc., and Capital Components, Inc., had the same president and the 
same directors. Second, all goods used by Kwick Set Components, Inc., were purchased 
through Capital Components, Inc. Third, the entire purpose of Capital Components, Inc., 
had been to postpone or totally avoid payment for goods purchased through Capital 
Components, Inc. This demonstrates that Capital Components, Inc., had no corporate 
identity separate from Kwick Set Components, Inc. In conclusion, the court quoted an 
earlier case, Forest Hill Corp. v. Latter & Blum Inc., 29 So. 2d 298 (Ala. 1947), in which the 
Supreme Court of Alabama said “the courts will not allow the corporate entity to success-
fully masquerade through its officers, stockholders, representatives, or associates so as 
to defeat the payment of its just obligations.” Id. at 302.

Matrix-Churchill v. Springsteen, 461 So. 2d 782 (Ala. 1984). In this case the court 
restated and approved the standard it had established in the Kwick Set case.

Messick v. Moring, 514 So. 2d 892 (Ala. 1987). In this case the Supreme Court of 
Alabama outlined three elements that must be present in order to pierce the corporate 
veil. These elements are:

 1. The dominant party must have complete control and domination of the subservient 
corporation’s finances, policy, and business practices so that at the time of the 
attacked transaction, the subservient corporation had no separate mind, will, or 
existence of its own.

 2. The control must have been misused by the dominant party. Although fraud or 
the violation of a statutory or other positive legal duty is misuse of control, when 
it is necessary to prevent injustice or inequitable circumstances, misuse of control 
will be presumed.

 3. The misuse of control must proximately cause the harm complained of. Id. at 895.

Simmins v. Clark Equipment Corp., 554 So. 2d 398 (Ala. 1989). In this case the 
Supreme Court of Alabama approved of the factors and elements presented in the 
Messick case.

Cohen v. Williams, 318 So. 2d 279 (Ala. 1975). In this case the court held that the 
plaintiff need not prove that the defendant corporation engaged in fraud to convince 
the court to pierce the corporate veil. Rather, the court concluded that the court can 
pierce the corporate veil if it is convinced that upholding the separateness of the enti-
ties will cause an injustice. The court stated, “actual fraud is not necessarily a predicate 
for discarding the theory of separate corporate existence. It may also be discarded to 
prevent injustice or inequitable consequences.” Id. at 281.

Woods v. Commercial Contractors, Inc., 384 So. 2d 1076 (Ala. 1980). In this case the 
court reaffirmed its position in Cohen v. Williams, stating that “the theory of corporate 
existence can properly be discarded, even in the absence of fraud, to prevent injustice or 
inequitable consequences.” Woods, 384 So. 2d at 1079.

EXHIBIT 15–8 (continued )
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Barrett v. Odum, May & DeBuys, 453 So. 2d 729 (Ala. 1984). In this case the Supreme 
Court of Alabama reaffirmed the principle that corporate existence can be disregarded 
to prevent injustice even in the absence of fraud.

Deupree v. Ruffino, 505 So. 2d 1218 (Ala. 1987). In this case the Supreme Court of 
Alabama again reasserted that fraud is not a necessary element in a case involving an 
attempt to pierce the corporate veil.

United Steelworkers v. Connors Steel, 847 F.2d 707 (11th Cir. 1988). In this case the 
United States Court of Appeals for the Eleventh Circuit, in interpreting Alabama law, 
upheld the position that the corporate veil can be pierced to prevent inequity even 
without a showing of fraud.

In support of the doctrine of nondelegable duties are the following:
Dixie Stage Lines v. Anderson, 134 So. 23 (Ala. 1981). In this case the Supreme Court 

of Alabama set down the nondelegable duty exception to the rule that the proprietor is 
not liable for the negligent acts of an independent contractor. The court said, “a person 
is responsible for the manner of the performance of his nondelegable duties, though 
done by an independent contractor, and therefore, that one who by his contract or by 
law is due certain obligations to another cannot divest himself of liability for a negligent 
performance by reason of the employment of such contractor.” Id. at 24.

Arlington Realty v. Lawson, 153 So. 425 (Ala. 1934). In this case the court states that 
landlords have a nondelegable duty to see that proper care is used in making repairs 
to their property.

Alabama Power Co. v. Pierre, 183 So. 665 (Ala. 1938). This case reiterates and approves 
the nondelegable duty exception laid down by the Supreme Court of Alabama in the 
Dixie Stage Lines case.

Knight v. Burns, Kirkley & Williams Construction Co., 331 So. 2d 651 (Ala. 1976). In this 
case the Supreme Court of Alabama cites with approval the nondelegable duty exception 
established in the Dixie Stage Lines case.

General Finance Corp. v. Smith, 505 So. 2d 1045 (Ala. 1987). In this case the court 
again upholds the nondelegable duty exception.

Boroughs v. Joiner, 337 So. 2d 340 (Ala. 1976). In this case the Supreme Court of 
Alabama specifically identifies the performance of inherently dangerous activities, such 
as the storing of combustible materials, as a nondelegable duty. In doing so the court 
quotes with favor the Restatement (Second) of Torts § 427 (1965), which states, “One who 
employs an independent contractor to do work involving a special danger to others which 
the employer knows or has reason to know to be inherent in or normal to the work, 
or which he contemplates or has reason to contemplate when making the contract, is 
subject to liability or physical harm caused to such others by the contractor’s failure to 
take reasonable precautions against such danger.” Id. at 342.

 _____________________________
 Laura Burke, Trial Attorney
 Attorney for the Plaintiff
 Popson, Pierce, Rueber, and Burke
 Attorneys at Law
 5293 St. Clair Avenue
 Red Forest, Alabama 36107
 (205) 725-8788
 [facsimile number]  

EXHIBIT 15–8 Trial brief (continued )
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Once the trial is under way, the paralegal may be called upon to arrange for catered meals 
in the war room to avoid crowded, noisy restaurants around the courthouse. This arrange-
ment also prevents the awkwardness of being seated in a restaurant next to the opposing 
counsel or several of the jurors. However, often these arrangements should be delegated to 
another member of the legal team. This delegation is especially important at the relatively 
short lunch breaks that occur during the trial because the paralegal may be needed elsewhere. 
For example, the paralegal may have to use this valuable break time to locate a witness, secure 
another copy of an exhibit, or locate a case for inclusion in the trial brief.

Visiting the Courthouse
If the trial is to be held in another district or another county, or if you have never been 
to the courthouse where an upcoming trial is scheduled, you should visit that courthouse 
several weeks before the trial begins. You may need to locate a work area for meeting with 
the client or witnesses during the trial.

In many courthouses all of the courtrooms are identical, in others each courtroom is 
configured differently. If possible, locate and examine the exact courtroom where the trial 
will be held. Determine the amount of space available for exhibits, briefcases, and supplies. 
Also check for the location of easels, charts, chalkboards, overhead projectors, slide projectors, 
video equipment, and audio equipment. This check is critical because you will have to bring 
any equipment that your attorney will need that is not provided by the court. Note whether 
the courtroom is equipped with enough electrical outlets for the operation of a VCR or a 
laptop computer. If the number or location of these outlets is inadequate for your needs, you 
will have to arrange for adapters or extension cords.

A trial box, consisting of all supplies needed during the trial, should be put together after the 
visit to the courthouse. Any special items noted during the courthouse tour should be included in 
the trial box. Exhibit 15–9 lists items you may want to consider placing in your trial box.

EXHIBIT 15–9 Contents of trial box

 √ Exhibit stickers
 √ Roll of quarters (for copier, vending machines, etc.)
 √ Copy card (for law library or clerk’s office copy machine)
 √ Bus pass
 √ Aspirin
 √ Cough drops
 √ Antacid
 √ Kleenex
 √ Extension cord
 √ Tape recorder
 √ Blank tapes
 √ Batteries for tape recorder
 √ Boxes of CDs 
 √ Boxes of floppy discs

  √ Court rules (federal or state and local rules)
 √ Manila folders
 √ Pencils
 √ Pens
 √ Stapler
 √ Staple puller
 √ Staples
 √ Rubber bands
 √ Paper clips
 √ Binder clips
 √ Post-It notes
 √ File labels
 √ Hole punch
 √ Yellow pads
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Contacting Court Personnel
The paralegal should schedule a meeting with the court clerk and the court reporter before 
the trial. Determine if the courtroom will be available the evening before or early the morning 
of the trial for the delivery of exhibits, documents, and equipment. You may need to arrange 
for security clearance and access to the courthouse elevators and the loading dock after hours. 
The paralegal should ask the clerk whether trial exhibits and other trial material can be left in 
the courtroom throughout the trial, or if arrangements must be made to remove those items 
at the end of each trial day.

During the trial, the court clerk will receive many calls and inquiries concerning the 
case. If the paralegal furnishes the clerk with a list of the law firm personnel who will be 
present in the courtroom, the possibility of missing an important telephone call is diminished. 
The court reporter will make a transcript of the trial proceeding. You should meet with the 
court reporter prior to the trial and give him your business card just in case there are any 
problems in the transcription of trial testimony.

PRELIMINARY STEPS IN THE TRIAL PROCESS
The Lermentov case, which served as the Commentary case opening this chapter, has not settled, 
despite lengthy settlement discussions and mediation efforts. Consequently, the time for the 
trial has arrived.

Although most cases are settled or dismissed before reaching the trial stage, you must 
proceed on the assumption that eventually the case will reach trial. This means making a 
preliminary determination of whether a jury trial or a trial by a judge alone will be in the best 
interests of your client. If you are going to face a jury, one of the first steps in the trial will 
be to select the jurors. This selection process must be done with great care because the jurors 
play a key role in the success or failure of your case.

Decisions Regarding Jury Trials
The Seventh Amendment to the United States Constitution guarantees the right to a trial 
by jury in certain types of civil cases. The amendment states, “In Suits at common law, 
where the value in controversy shall exceed twenty dollars, the right of trial by jury shall 
be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of 
the United States, than according to the rules of common law.” The amendment clearly 
preserves the right to a jury trial in cases involving common law for those litigants who 
wish to take advantage of that right. It does not, however, give the litigants a right to a jury 
trial in cases tried in equity. Therefore, jury trials are not allowed in divorce proceedings, 
in disputes involving custody rights, or in other equitable cases.

Factors in Choosing a Judge or a Jury Trial Several factors should be considered by 
your attorney as she attempts to decide whether it would be in the best interests of the client to 
try the case before a judge or before a jury. The first factor to consider is the complexity of the 
case. If the case involves legal issues and concepts that may be difficult for the layperson to grasp, 
your attorney may prefer to present the case before a judge. The same might be true if the facts 
in the case are extremely complicated. Another factor to consider is available time. In general, 
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the attorney can be relatively certain that a trial before a judge will take less time than a jury trial 
because in a trial before a judge there is no need to select the members of the jury and no need 
to explain the law or the legal process to the judge—he will already be well versed in both.

Another factor to consider is the condition of the client. If the case is a personal injury 
case involving a client who has been disfigured or otherwise permanently disabled, the attorney 
representing the plaintiff would probably want to ask for a jury trial. In the Lermentov case, 
for example, your attorney would most likely decide to demand a trial by jury. Because the 
plaintiff has been badly burned through absolutely no fault of his own, your attorney would 
want to rely on eliciting the sympathy of the jury. In contrast, attorneys who represent large, 
impersonal corporate defendants, like Billicheck-Kendall in the Commentary, might prefer 
to have a judge decide the case. Naturally, any party requesting a jury trial will have that 
request honored because, as noted earlier, trial by jury is a constitutional right.

Even the location of the trial can be a factor in the decision to demand a jury trial. If your 
client is a local community member, and the opposition is someone from out of town, your 
attorney may elect to demand a jury trial. In the Lermentov case, for example, the plaintiff is a 
locally prominent CPA who was born and raised in the town of Red Forest, Alabama, whereas 
the defendant is a large corporation that was formed in Delaware. This would seem to indicate 
that your attorney would prefer a jury trial. However, she might also consider the fact that 
Billicheck-Kendall is the largest employer in town and is therefore an integral part of the local 
economy. Knowledge of the importance of Billicheck-Kendall to the economic health of Red 
Forest might cause her to reconsider the advisability of demanding a jury trial.

Requesting a Jury Trial The fact that the Constitution guarantees the right to a jury trial 
does not prevent the courts from making the request for such a trial the responsibility of the 
litigants. For example, Rule 38(b) of the Federal Rules of Civil Procedure requires the litigants 
to demand a trial by jury. Such a demand must be made in writing at any time after the lawsuit 
has begun, but not later than 10 days after the last pleading in the case has been filed. If such a 
demand is not made by either party, the right has been voluntarily surrendered by the parties. 
This means that the trial will be conducted before a judge. In such a trial the judge acts as both 
the finder of fact and the determiner of law. In a jury trial the jury plays the role of factfinder.

THE JURY PROCESS
In the past, planning for, conducting, and winning a case before a jury were largely matters 
of chance. Today, however, attorneys have a wide variety of tools at their disposal to help 
them maximize the effectiveness of a jury trial. These techniques include the juror profile, 
the mock jury trial, and the shadow jury.

Preparing a Juror Profile
The purpose of the juror profile is to determine a composite profile of the ideal jurors for a par-
ticular case. Social psychologists and litigation specialists are equipped to provide law firms with 
valuable statistics and jury sampling information. These statistics and information are designed to 
create not only the image of the preferred jurors but also a profile of the jurors that your attorney 
will want to avoid. For example, in the Lermentov case, the litigation specialist may conclude 
that well-educated, white-collar workers will be more sympathetic to your client. One reason for 
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this may be that your client is a well-educated, white-collar professional. Another reason may be 
that well-educated jurors tend to be skeptical of the motives of large corporations such as the 
defendants in this case. The social psychologists and litigation specialists also may indicate that 
lower-income, less-educated jurors may be swayed by the presence of the corporate defendants. 
Your attorney would therefore try to steer away from including such people on the jury as 
often as possible. It is important to remember that the cost of this service may be prohibitive 
for smaller cases. If the expense results in a favorable decision or reduces the judgment against a 
client, though, the cost will certainly be justified.

Holding a Mock Jury Trial
Complex cases often require a jury trial of several months. To help facilitate a favorable jury 
decision, many firms stage a mock trial prior to the date of the actual trial. A mock trial is a 
practice trial. Again, social psychologists and litigation specialists can be retained to arrange 
the mock trial. Legal directories, litigation journals or newspapers, and Internet Web sites 
are excellent sources for locating companies that specialize in conducting mock trials.

The paralegal is often responsible for arranging the mock trial. The first step in the mock 
trial is to select the mock jury. A mock jury is a group of independent individuals chosen 
to reflect the probable makeup of the actual jury. Again, social psychologists and litigation 
specialists can interview and hire the persons to make up the mock jury. Once the mock jury 
panel is selected, your firm presents the mock trial. Key witnesses and principal exhibits are pre-
sented to the jury in the same way that they will be presented at the actual trial. Part of your legal 
team also presents the case that you envision being presented by the opposition. For best results, 
the jurors should not know which side your law firm represents. This will ensure an impartial 
evaluation. The mock jury evaluates the testimony and exhibits and renders the verdict.

Following their decision, the jurors may be questioned about their perceptions of the 
strengths and weaknesses of the case. For example, in the Lermentov case, you may discover that 
the medical model you intended to present at trial is far too complicated for the jury to under-
stand. Or you may discover that your attorney’s cross-examination of the opposing witnesses 
offended certain jury members. In contrast, you may find that some of the evidence presented 
by the corporate defendants was very convincing. You would then want to concentrate your 
forces on countering this evidence. The period between the mock trial and the actual trial 
should be devoted to correcting these and other weaknesses pointed out by the mock jury.

Using Shadow Juries
The increasing complexity of litigation has resulted in the introduction of a technique known 
as the shadow jury. A shadow jury is a secret jury selected by the law firm or the outside con-
sulting firm. In choosing individuals to serve on the shadow jury, the law firm or the consulting 
firm attempts to match as closely as possible the individuals serving on the actual jury. The 
shadow jury then attends the trial. To assure fairness, these individuals are not told which side 
of the lawsuit has retained them. During each break and at the end of each day’s court session, 
the shadow jury reports to another paralegal or legal team member on their impressions of the 
trial witnesses, the exhibits, and the attorneys. The shadow jury’s reports are given considerable 
weight. Adjustments in the order of witnesses, changes in the trial exhibits, or alterations in 
the attorney’s technique may result from the observations and the suggestions made by shadow 
jury members. A substantial amount of expense and time is involved in this exercise. If the 
shadow jury strengthens a case, however, both the expenses and the time are well-spent.

mock trial
A practice trial prior to the date 
of the actual trial, intended 
to reveal the strengths and 
weaknesses of a party’s case.

mock jury
A group of independent 
individuals chosen to reflect 
the probable makeup of the 
actual jury.

shadow jury
A group of persons (selected 
to be similar to the real jurors) 
paid by one side in a lawsuit to 
observe the trial and give their 
reactions.
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Jury Selection
All cases involving a jury begin with the process of selecting or seating the jury. The jury mem-
bers are selected from a jury pool that has been gathered from among the local citizenry. Most 
jury pools are taken from the ranks of registered voters. Once a jury pool has been assembled 
at the courthouse, members of the pool are asked to fill out preliminary information forms, 
copies of which are given to the attorneys in the case. Exhibit 15–10 is an example of a Juror 

Name: ______________________________________________________________________________________________

Address: ____________________________________________________________________________________________

Home phone: ________________________________________________________________________________________

Work phone: ________________________________________________________________________________________

Birthdate: ___________________________________________________________________________________________

Place of birth: ________________________________________________________________________________________

Education (highest level completed): ____________________________________________________________________

Employer: ___________________________________________________________________________________________

Employer’s address: ___________________________________________________________________________________

Employer’s telephone number: _________________________________________________________________________

Dates of employment: _________________________________________________________________________________

Job title: ____________________________________________________________________________________________

Marital status: _______________________________________________________________________________________

Location of childhood home: ___________________________________________________________________________

Parents’ names: ______________________________________________________________________________________

Father: 

 Name: _______________________________________ Age: ___________________________________________

 Level of education: _____________________________ Occupation: _____________________________________

Mother:

 Name: _______________________________________ Age: ___________________________________________

 Level of education: _____________________________ Occupation: _____________________________________

Spouse:

 Name: _______________________________________ Age: ___________________________________________

 Education (highest level): ________________________________________________________________________

 Occupation: __________________________________________________________________________________

 Employer’s name: ______________________________________________________________________________

 Employer’s address: ____________________________________________________________________________

Political party: _______________________________________________________________________________________

Military experience: ___________________________________________________________________________________

Hobbies: ____________________________________________________________________________________________

EXHIBIT 15–10 Juror information sheet
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Information Sheet. Once the juror information sheets have been received by the trial team, the 
paralegal may be asked to assist in researching the potential jurors. Exhibit 15–11 is a chart of 
sources for information on potential jurors. These forms are used as part of the jury selection 
process. In federal court, a civil trial uses 12 jurors. However, the parties are allowed to stipulate 
that fewer than 12 jurors will hear the case. Many state courts require only eight jurors for a 
civil trial. Most states also allow parties to stipulate that fewer than eight jurors may hear their 
case. The federal court and most state courts also allow for the use of alternate jurors.

The Voir Dire Process
Literally, voir dire means “to speak the truth.” In trial practice, voir dire is the process by 
which the jurors are questioned to determine any bias that they might have that would 
affect their ability to be fair and impartial in the case. For example, in the Lermentov case 
your attorney would want to determine if any potential jurors are related to or are friends 
of the officers and employees of Billicheck-Kendall, Sergi Selinkov Securities, Inc., or the 
Kolata Maintenance Corporation. She might also want to know if any of the potential 
jurors has any financial interest in the outcome of the trial. Such information would indicate 
bias on the part of the juror and would be grounds for a challenge. Each side in the suit 
has an unlimited number of these challenges for cause.

Peremptory Challenges
Each side also has a limited number of peremptory challenges. The federal courts and 
some states allow only three such challenges; other states allow as many as four. Additional 
peremptory challenges are allowed when alternate jurors are to be chosen. However, the 
number of peremptory challenges is always limited because an attorney making a peremp-
tory challenge does not have to give a reason for the challenge. He simply exercises the 
peremptory challenge, and the juror is dismissed. The objective of the peremptory challenge 

1. Jury panel. Many clerks’ offices provide a list of all jurors for the upcoming court 
term.

2. Voter registration records. The county clerk’s office maintains information that 
could be beneficial in evaluating potential jurors, including political party.

3. Internet searches. Using the juror data sheet, Westlaw databases or search engines 
will reveal information such as the potential juror’s assets, type of automobile 
driven, number and sizes of residences owned, and any lien or bankruptcy filings.

4. Trial psychologist/jury consultant. Specialists often maintain databases of area 
jurors. In addition, they are equipped to offer special insights into what type 
of juror should be selected and what type of juror should be avoided for your 
particular case. This process is expensive, but the results obtained may more than 
offset that expense.

5. Friends, coworkers, and attorneys. It is worthwhile to review the juror information 
sheets with friends and other law firm personnel.

EXHIBIT 15–11 Sources of juror information

peremptory challenges
The automatic elimination of 
a potential juror by one side 
before trial without needing 
to state the reason for the 
elimination. Each side has the 
right to a certain number of 
peremptory challenges.
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is to allow attorneys an opportunity to dismiss jurors for certain “intangible” reasons that 
cannot be logically explained to the court. For instance, your attorney may feel that there 
is a certain air of hostility about a certain juror, or she might feel that the “chemistry” is 
not right between them. Such an instinctive reaction, though genuine enough to cause 
concern, would be difficult to explain to the court. For these instinctive situations, the law 
has provided the peremptory challenge.

THE TRIAL

Opening Statement
The first step of the actual trial is the presentation of opening statements. The objectives 
and scope of these statements are not as precise and definitive as one might expect in a 
profession that prides itself on both accuracy and clarity. Still, the opening statement is one 
of the most important steps, if not the most important step, in a jury trial. Consequently, 
a skillful attorney will know that he should keep the opening statement brief, use ordinary 
language in the statement, make the statement interesting, and use appropriate body language 
in delivering that statement.

Definition and Limitations Each side in a jury trial is allowed time to make an opening 
statement. An opening statement presents facts to the jury and introduces the evidence that 
the attorney intends to use to prove those facts. A general rule of trial procedure states that 
attorneys are not permitted to argue their cases during opening statements. The exact meaning 
of this rule is not clear. Consequently, the judge has an enormous amount of discretion in 
what the attorneys can and cannot say during opening statements. Some judges are strict 
in adhering to the general guideline that attorneys cannot argue their cases in the opening 
statement; others are more lenient, allowing attorneys to introduce points that another judge 
would almost certainly label as argument. To be successful in an opening statement, an 
attorney must have an understanding of just how much “argument” a particular judge will 
allow. Such an understanding comes from experience and from a willingness to ask questions 
about the processes when the attorney is unfamiliar with a court and its judges.

Importance of the Opening Statement The imprecise nature of the opening state-
ment is made even more critical because of its importance. Some legal scholars argue that 
the opening statement is the most important part of the trial. These scholars have several 
rather convincing reasons for placing such importance on the opening statement. First, 
because the opening statement occurs so early in the trial, the jurors are very attentive. 
This attentiveness heightens their awareness of what is being said and done during the 
opening stages. As the trial progresses and they become more comfortable and secure in 
the courtroom, their attentiveness lessens. Also, although jurors are counseled to remain 
as objective as possible, they are, nevertheless, human beings who have a natural tendency 
to pick sides in any adversarial contest. After all, when they watch a television show or a 
movie, they know whose side they are supposed to be on. When they attend a sports event, 
people are quick to pick sides.

The jurors carry this tendency to choose sides with them into the courtroom, and as early 
as the end of the opening statements may have unconsciously decided who is the “good guy” 

opening statement
The introductory statements 
made at the start of a trial 
by lawyers for each side. 
The lawyers typically explain 
the version of the facts best 
supporting their side of the 
case, how these facts will be 
proved, and how they think the 
law applies to the case.



426     PART IV: PRETRIAL, TRIAL, AND POST TRIAL

and who is the “bad guy.” This places a heavy burden on the attorney who has been labeled 
the bad guy and gives an edge to the one who has been labeled the good guy. The advantage 
given to the good guy has been termed by some scholars as the “halo effect” and by others 
as the “white hat syndrome.” Basically, the halo effect or the white hat syndrome means that 
everything said by the good guy and every piece of testimony and evidence that is introduced 
in support of the good guy’s argument is interpreted favorably, while everything damaging to 
that side’s case is somehow rationalized or explained away. Of course, this does not mean that 
a juror will never change her mind. It just means that attorneys who have been labeled bad 
guys have a much more difficult time getting jurors to believe them.

Characteristics of a Good Opening Statement
Because so much of the success of a jury trial seems to depend on the opening statement, 
an attorney should take great care in fashioning it. A good opening statement should be 
brief, interesting, understandable, sincere, and tactful.

Delivering a Brief Opening Statement Setting an absolute maximum length of 
time for an opening statement beyond which an attorney should never wander is difficult. 
Similarly, it is difficult to set a minimum length of time. It is, however, safe to say that 
an attorney should rarely, if ever, pass up the opportunity to make an opening statement, 
unless both parties waive that right. Waiving the opening statement, or even postponing 
it, gives an unnecessary psychological advantage to the other party. The opening statement 
should be long enough to capture the attention and imagination of the jurors, but not so 
long that it puts them to sleep. Most opening statements can be limited to 30 to 45 minutes. 
Occasionally, when the facts are extremely complex, more time is needed. Conversely, 
when the facts are simple, less time is needed.

Delivering an Interesting Opening Statement The jury’s attention level is very 
high at the opening of the trial, and a good attorney will take advantage of this attention 
level by delivering an interesting, even captivating, opening statement. This can be done 
by reducing the opening statement to a narrative. The opening statement involves facts, 
and nothing conveys facts in a more interesting or convincing fashion than a story. Cold, 
antiseptic facts, exhibits, and statistics should be avoided in favor of conveying a sense 
of the people and the action involved in the case. For instance, in presenting the case of 
Mr. Lermentov to the jury, your attorney might begin by stating that, “On the morning of 
March 4, 2006, Mr. Mikhail Lermentov awoke and prepared for a routine day conducting 
an audit at the offices of Billicheck-Kendall here in downtown Red Forest. At that time he 
had no idea that this day would be one of the worst of his entire life.” From this point on, 
your attorney would follow the events of that day much as if she were telling a story. Such 
an opening statement is much more likely to capture the attention and sympathy of the 
jurors than one limited to a long procession of facts.

Delivering an Understandable Opening Statement Your attorney will be more 
likely to gain the interest and sympathy of the jury members if she avoids legal jargon 
and speaks the language of the jurors. Opening statements that are full of legal terms and 
unintelligible Latin phrases are guaranteed to alienate jury members, who may already view 
all attorneys with a certain degree of distrust, if not downright hostility. If your attorney, 
for example, buries the Lermentov opening statement in references to respondeat superior, 
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vicarious liability, piercing the corporate veil, and alter egos, she may bury her case along with 
it. In addition, depending upon the opinion of the judge in the case, the use of such terms 
may be considered arguing the case. Your attorney will do better to speak in ordinary, 
everyday language.

Delivering a Sympathetic Opening Statement An attorney must always remem-
ber that he is the client’s advocate, and the jury expects the attorney to be on the client’s 
side. To make the opening statement as convincing and sympathetic as possible, the attorney 
must show the jury that he believes in the righteousness of the client’s cause. If the jury 
members doubt the attorney’s dedication to vindicating the client’s rights, they will have 
little faith in anything that he says on behalf of that client. For these reasons an attorney 
should immediately identify himself with the client’s cause. The jury will be much more 
convinced by the attorney who says, “We will prove that our case against the defendant is 
as solid as a rock,” than one who says, “Don’t believe everything the other side has to say 
about the plaintiff.”

Delivering a Tactful Opening Statement As noted earlier, the attorney should 
be brief, interesting, understandable, sympathetic, and sincere in the opening statement. 
However, this can go for naught if jurors are intimidated by the presence and actions of 
the attorney. For this reason, the delivery of the opening statement should be as tactful 
as possible. Attorneys should not be overly emotional, too loud, or excessively boastful in 
the opening statement. Rather, they should be soft-spoken, even-tempered, and genuine. 
It is important for the attorney to keep her distance from the jury. Climbing on top of 
jurors may make a powerfully dramatic scene in a movie or television show, but in real life 
it invades the space of the jurors, intimidates them, and destroys their concentration on 
what the attorney is saying.

The Presentation of Evidence
As we saw earlier, the paralegal is instrumental in preparing witnesses for trial. During the 
presentation of evidence, this preparation pays off. The presentation of evidence can be 
divided into two stages: the case in chief and the rebuttal. During the case in chief, both 
sides present the testimony and evidence they hope will convince the jury of the validity 
of their case. The plaintiff presents his evidence by calling witnesses to testify and placing 
those witnesses under direct examination. The defendant then has the right to conduct a 
cross-examination of each witness. The roles are then reversed. The defendant places her 
witnesses on the stand for direct examination. The plaintiff then has the opportunity to 
engage in cross-examination.

The Plaintiff’s Case in Chief
If the plaintiff ’s attorney feels that certain facts in the case are uncontested because they 
were admitted to in response to a request for admissions, were a part of the defendant’s 
answer, or were admitted in some other pleading or discovery device, then those facts may 
be read into the record. This generally occurs before the plaintiff calls the first witness.

Direct Examination by the Plaintiff The plaintiff ’s attorney calls each of the witnesses 
who will provide facts to verify the validity of the plaintiff ’s version of the case. The plaintiff ’s 
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attorney subjects each of those witnesses to direct examination. This is a question-and-answer 
period conducted under oath and recorded by the court stenographer. In general, the plaintiff ’s 
attorney may not ask her own witnesses leading questions. A leading question is one contain-
ing the answer. For example, your attorney could not call Mr. Lermentov to the witness stand 
and ask him, “Isn’t it true that the storeroom next to the room where you conducted the audit 
for Billicheck-Kendall contained combustible material?” Such a question would be considered 
leading and would not be permitted.

Leading Questions by the Plaintiff There is an exception to the rule that prohibits 
asking leading questions. When an attorney is faced with an adverse or hostile witness, he 
is permitted to ask leading questions. For example, in the Lermentov case, your attorney 
has elected to call several adverse witnesses, including Yuri Vilnius, CEO of Sergi Selinkov; 
Julius Vilnius, CEO of Billicheck-Kendall; Kay Vilnius, treasurer of Billicheck-Kendall; 
Albert Vilnius, CEO of Kolata Maintenance and vice-president of Billicheck-Kendall; and 
Vytautas Vilnius, treasurer of Kolata Maintenance and vice-president of Billicheck-Kendall. 
Each of these witnesses is also an adverse party and could, therefore, be the legitimate target 
of leading questions by Lermentov’s attorney. For instance, Lermentov’s attorney would be 
permitted to ask Julius Vilnius the following question: “Isn’t it true that the storeroom next 
to the room where the audit was conducted contained combustible chemicals?”

Rules Regarding the Plaintiff’s Direct Examination The process of asking precisely 
the right questions during a direct examination session is not as easy as it may appear. 
Preparing in advance is essential. All friendly witnesses should be properly and thoroughly 
prepared before the day of the trial. They should meet with the attorney and discuss the 
questions that will be asked, the answers that the witness intends to give, and the probable 
questions to expect on cross-examination. An attorney should never ask a question to which 
she does not already know the answer. The time for exploratory questions is during the discovery 
process, not at trial. An attorney also needs to know when to stop asking questions. Once 
the attorney has elicited the facts that she wants, questioning should stop. Continuing questions 
after that point can be very damaging.

Cross-Examination by the Defendant When the plaintiff ’s attorney has completed the 
direct examination of each witness, the defendant’s attorney has the opportunity to engage 
in cross-examination. In federal court and in most states, the scope of cross-examination is 
limited to facts covered in direct examination. If the defendant’s attorney wants to explore new 
territory with a witness, he will have to call the witness during the defendant’s direct examination 
session. The objective of cross-examination is to discredit the witness, to cast doubt on the 
accuracy of the witness’s testimony, or to show that the witness is somehow biased in favor 
of the plaintiff. One way the defendant can do this is to show that the testimony delivered at 
trial by the witness contradicts the testimony presented during the discovery process. Another 
way is to use leading questions that require simple “yes” or “no” answers from the witness, thus 
limiting his ability to elaborate on those answers.

Redirect Examination by the Plaintiff When the defendant has completed the cross-
examination of a witness, the plaintiff ’s attorney has the opportunity to redirect questions to 
that witness. The objective of this part of the trial process is to allow the plaintiff ’s attorney 
the chance to reestablish the credibility of her witnesses and to clear up any factual disputes 
raised on cross-examination. To make redirect examination as efficient as possible, the plaintiff ’s 
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attorney is limited to those matters addressed by the defendant’s counsel during the cross-
examination period.

The Defendant’s Case in Chief
Once the plaintiff has completed her case in chief, the roles are switched, and the defendant 
has the same opportunity. The defendant’s efforts are directed to discrediting the case that 
was presented by the plaintiff. The objective is to demonstrate that the plaintiff ’s version 
of the facts is not supported by the evidence. In addition, if the defendant raised any 
affirmative defenses, now is the time to present evidence that demonstrates the validity of 
these defenses.

Direct Examination by the Defendant The defendant’s attorney calls his witnesses 
and subjects them to direct examination. This is the same type of question-and-answer 
period that was conducted by the plaintiff. As was the case with the plaintiff ’s attorney, 
the defendant’s counsel may not ask his own witnesses leading questions. For example, the 
defendant’s attorney could not call Lon Anderson, an employee of both Sergi Selinkov and 
Kolata Maintenance, to the witness stand and ask him, “Isn’t it true that Sergi Selinkov 
and Kolata Maintenance management decisions were made separately from any and all 
management decisions made for Billicheck-Kendall?” Such a question would be considered 
leading and would not be permitted.

Leading Questions by the Defendant As is the case with the plaintiff ’s counsel, 
when the defendant’s attorney is faced with an adverse or hostile witness, he is permitted 
to ask leading questions. For example, in the Lermentov case, if the defense attorney has 
elected to call Mr. Lermentov to testify, he would be the legitimate target of leading questions 
by Billicheck-Kendall’s attorney. For instance, Billicheck-Kendall’s attorney would be 
permitted to ask Mr. Lermentov the following question: “Isn’t it true that you knew of the 
risk imposed by the combustible chemicals located in the storeroom next to your office?”

Rules Regarding the Defendant’s Direct Examination The same rules governing 
the plaintiff ’s strategy on direct examination also apply to the defendant’s plan for direct 
examination. Thus, the defendant’s attorney should prepare in advance by meeting with 
friendly witnesses before trial. The defendant’s attorney should never ask a question to 
which he does not already know the answer, and he should develop the discipline to know 
when to stop asking questions.

Cross-Examination by the Plaintiff When the defendant’s attorney has completed 
the direct examination of each witness, the plaintiff ’s attorney has the opportunity to 
engage in cross-examination. The scope of cross-examination allowed to the plaintiff is 
limited to facts covered in direct examination. Like the defendant, the plaintiff wants to 
discredit the defendant’s witnesses, to cast doubt on the accuracy of their testimony, or to 
show that the witnesses are somehow biased in favor of the defendant.

Redirect Examination by the Defendant When the plaintiff has completed the 
cross-examination of a witness, the defendant’s attorney has a chance to redirect questions 
to that witness. This step allows the defendant the same chance that the plaintiff had to 
reestablish the credibility of his witnesses and to clear up any factual disputes raised on 
cross-examination.
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The Presentation of Rebuttal Evidence
After each side has had the opportunity to see the entire case in chief presented by the 
other party, both have the chance to present rebuttal evidence. Rebuttal evidence, or 
evidence in rebuttal, is designed to discredit the other side’s evidence and to reestablish 
the credibility of the side presenting the rebuttal. To make the rebuttal as efficient and 
as fair as possible, the scope of rebuttal is limited to the evidence presented during the 
case in chief. No new evidence is to be presented during the rebuttal. When the plaintiff 
has completed her rebuttal, the defendant has the same chance to call rebuttal witnesses. 
Some states use the term surebuttal to describe the defendant’s rebuttal. Others use the 
phrase evidence in rejoinder or rejoinder evidence. Regardless of the terms used to describe 
it, the defendant’s rebuttal is limited to the rebuttal evidence put forth by the plaintiff.

Closing Argument
As the trial begins to wind down, one of the final steps is the presentation of the closing argu-
ment. The objective and scope of the closing argument are more precise and definitive than 
for the opening statements. The evidence has already been presented, so it is clear that the 
closing arguments must refer to that evidence and must attempt to convince the jury that the 
attorney’s interpretation of that evidence is the correct one.

Definition and Limitations Each side in a jury trial is allowed time at the end of the 
presentation of evidence to make a closing argument. The closing argument will help jurors 
review the evidence that the attorneys introduced during the trial. Unlike the procedure 
followed during the opening statements, which prevents the attorneys from arguing their 
case, during the closing arguments attorneys are permitted to do their best to persuade 
jurors of the validity of their case. Moreover, they are also permitted to attack the presenta-
tion of the other side’s evidence.

The Strategy of the Closing Argument During closing arguments, each attorney 
will explain her theory of the case and will demonstrate how the evidence presented at trial 
supports that theory. Each attorney also will do her best to destroy the jury’s belief in the 
credibility of the other side’s witnesses. Destroying the credibility of the opponent’s wit-
nesses can be accomplished in a number of ways. The attorney may demonstrate that the 
witness has contradicted himself on the stand. The attorney may point out discrepancies 
between the witness’s testimony in a deposition or interrogatories and his testimony during 
the actual trial. It also may be demonstrated that the witness lacks credibility because of 
bias or because of the inability of the witness to really know the facts that he testified to.

Characteristics of a Good Closing Argument
As noted earlier, the jury has a heightened awareness of the trial process at the beginning of 
the trial. The same is true, though to a lesser degree, at the end of the trial. This fact, plus the 
fact that this is the attorney’s last chance to reach the jury, makes the closing argument very 
important. Because so much of the success of a jury trial depends on the closing argument, 
an attorney should take great care in fashioning it. It is critical to know the characteristics 
of a good closing argument. To be effective, a closing argument must be well-planned and 
persuasive.

rebuttal evidence
Formal contradiction of 
statements made by an 
adversary.
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Delivering a Well-Planned Closing Argument Planning is important because 
the closing statement must organize a mass of evidence and testimony into a coherent 
pattern that the jury can understand. The attorney begins the closing argument with 
his theory of the case and then moves to an explanation of the burden of proof and the 
evidence that strengthens his theory. The attorney also attempts to point out weaknesses 
in the evidence the other side has presented and to discredit the witnesses upon whom 
his adversary has relied.

Delivering a Persuasive Closing Argument The closing argument must be persua-
sive. Persuasiveness is difficult to manufacture, so it is extremely helpful if the attorney is 
convinced of the righteousness of her client’s cause. If jury members doubt the attorney’s 
dedication to vindicating the rights of the client, they will have little faith in anything she 
says on behalf of that client. For these reasons, in the closing argument, as in the opening 
statement, an attorney should identify herself with the client’s cause. In the Lermentov case, 
for instance, the jury will be much more easily convinced by your attorney if she concludes 
her argument by saying, “We have proved that the officers and directors of Billicheck-
Kendall attempted to hide behind the facade of Sergi Selinkov and Kolata Maintenance in 
a feeble attempt to escape their legal obligation to protect all those who used their offices,” 
than if she were to say, “The defendant’s attorney did not prove that Sergi Selinkov and 
Kolata Maintenance were not the alter egos of the defendants.”

Jury Deliberations
The responsibility of giving the jury instructions belongs to the judge. Once instructions 
have been given to the jury members, they retire to consider the case and to decide on 
a verdict. Once a verdict has been rendered, either party may request that jury members 
be polled.

Jury Instructions In both federal and state courts, the judge has the responsibility 
of delivering jury instructions. These instructions include an explanation of the law, the 
burden of proof, the weight that should be given to the evidence, the process to be followed 
during the deliberations, and the verdicts that can be rendered.

Usually, such instructions are given to the jury after the closing arguments, imme-
diately before the deliberation process begins. However, the judge may instruct the jury on 
some things, such as the law relating to the procedure at trial, the duties and the functions 
of the jury, the law that pertains to the case, and the use of evidence, before the trial begins 
and whenever needed during the actual course of the trial. Also, although the responsibility 
of final jury instructions belongs to the judge, the attorneys have, at the close of evidence, 
the opportunity to file a written request with the judge to deliver the instructions in a 
particular way. Before closing arguments the judge will inform the attorneys how she will 
instruct the jury. After closing arguments, the judge delivers the jury instructions. Before 
the jury retires to consider its verdict, the attorneys may, out of the hearing of the jury 
members, object to the instructions. The objection must specifically explain the grounds 
for the objection.

Types of Verdicts In civil cases, the court has the broad discretion to decide which of 
three types of verdicts a jury will utilize: general verdict, general verdict with interrogatories, 
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or special verdict. That decision does not depend on the type of litigation but rather on the 
complexity of the legal issues. Often the court waits until the end of the trial before deter-
mining which type of verdict to use and, in some cases, may submit some issues on a general 
verdict form and others on a special verdict form.

The general verdict is a verdict in which the jury must simply decide in favor of the 
plaintiff by specifying an amount of money damages, or decide in favor of the defendant.

Rule 49 of the Federal Rules of Civil Procedure provides for a general verdict with 
interrogatories and not only requires that the jury find for the plaintiff or the defendant, 
but requires that the jury members answer specific fact questions. Questions are phrased 
so that they may be answered with a short response, generally a “yes” or “no.” In the event 
of inconsistencies in the answers, the court may ask the jury to deliberate further in an 
attempt to correct the inconsistencies. The court also has the option of declaring a mistrial 
and trying the case again with a new jury.

The verdict form used most often currently is the special verdict, in which the jury 
answers specific questions about the case. It is the responsibility of the court then to apply 
the law to the facts found by the jury to determine which party is entitled to judgment. 
(See Rule 49(a) of the Federal Rules of Civil Procedure.)

Actual Deliberations Once the jury is behind closed doors, it considers the evidence 
in light of the instructions given by the judge and attempts to arrive at a verdict. If the 
jurors are confused about some point or unsure of the law, they can ask for clarification 
from the judge. The jury can also see any of the evidence presented at trial. In federal 
court, in a civil case, a unanimous verdict is required unless the parties have agreed on some 
number less than a majority. In many state courts, a three-fourths majority is sufficient for 
a verdict in a civil case. Once a verdict has been reached, it is placed in writing, and the 
jurors return to the courtroom, where the verdict is read aloud.

Rendering a Verdict In most jurisdictions, parties and lawyers are not required to wait 
at the courthouse for a verdict. The clerk or bailiff may telephone them when a verdict has 
been reached. Some lawyers even elect not to be present when a verdict is returned. The 
verdict is then filed with the clerk of court.

Polling the Jury Polling the jurors involves asking each juror if the verdict announced 
was the verdict that he or she rendered. As long as the required number of jurors answer 
that the verdict announced is the verdict that they agreed to, there is no problem and the 
jury is dismissed. For example, suppose in the Lermentov case eight jurors were involved in 
the deliberations. Suppose further that three-fourths of those jurors were required for the 
rendering of a verdict. If six of the eight answer during the polling process that they agreed 
with the verdict, the jury members are discharged. If, however, fewer than six concur with 
the verdict, then the jurors are sent back to continue their deliberations.

Motions During Trial
While a trial is still in progress, the litigants have the opportunity to end the dispute 
in a number of different ways. As discussed in Chapter 14, settlement may occur even 
after the trial has commenced. During the trial, a party may attempt to arrive at a 
speedy conclusion by asking the court to grant a motion for judgment as a matter of 
law. Also, throughout the trial, both parties have the opportunity to present a variety of 

general verdict
A verdict in which the jury 
must simply decide in favor of 
the plaintiff, by specifying an 
amount of money damages, 
or decide in favor of the 
defendant.

general verdict with 
interrogatories
Requires that the jury find for 
the plaintiff or the defendant, 
and requires that the jury 
members answer specific fact 
questions.

special verdict
The jury answers specific 
questions about the case, and 
the court then applies the law 
to the facts found by the jury 
to determine which party is 
entitled to judgment.
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motions to the court, including a motion for involuntary dismissal, a motion to strike, 
or a motion for mistrial.

Motion for Judgment as a Matter of Law A motion for judgment as a matter 
of law (JMOL), formerly known as a motion for directed verdict, allows the trial judge to 
remove a case or issues in a case from the jury’s consideration when the facts are sufficiently 
clear that the law mandates a particular result.

The moving party for a JMOL must wait until the opposing party has rested its case. 
After the JMOL has been urged, the opposing party must be given an opportunity to cure 
any deficiency in its proof. Two situations generally result in the court’s granting a JMOL:

 1. There is a total absence of pleading or proof on an issue that is material to the claim 
or defense.

 2. There are no controverted issues of fact on which reasonable persons could differ.

The court is required to view all evidence presented for a JMOL in the light most favor-
able to the nonmoving party and grant all inference in favor of the nonmoving party.

Before Rule 50 of the Federal Rules of Civil Procedure was amended in 2006, the 
moving party was required to reurge the motion at the close of all of the evidence if the court 
had denied the party’s JMOL motion during the trial. At that time, additional evidence was 
introduced. The 2006 amendment requires the reurging of the motion only after a verdict 
has been reached.

Motion for Involuntary Dismissal In a nonjury trial, a defendant might, upon comple-
tion of the presentation of plaintiff ’s evidence, move for dismissal upon facts and law, without 
waiving the right to offer evidence if the motion is not granted. This motion is similar to a 
motion for directed verdict in cases tried by a jury. The judge can rule on the motion at the 
time it is made, or wait until the close of the trial. Requirements for a motion for involuntary 
dismissal are discussed in Rule 41(b) of the Federal Rules of Civil Procedure.

If the court denies the motion or renders judgment on the merits against the plaintiff, 
the court must make findings of fact required by Rule 2(a) of the Federal Rules of Civil 
Procedure. In the event that the court denies the defendant’s motion or reserves its decision 
until the conclusion of the presentation of evidence, the defendant may renew its motion 
after all of the evidence has been presented.

Motion to Strike A party may move to strike evidence that has been improperly 
admitted. For example, if a witness blurts out an answer to opposing counsel’s question 
quickly, before her counsel can object, the witness’s counsel may move to strike that testi-
mony. The motion to strike should include a request that the judge instruct the jurors, 
in a jury trial, to disregard the improper evidence during its deliberations.

Motion for Mistrial In a motion for mistrial, a party asks the court to terminate the 
trial before judgment and set the case for trial at another time, on the basis of impro-
prieties. This motion should be reserved for an impropriety so severe that a party cannot 
receive a fair trial before that particular jury. Usually, improprieties can be corrected by 
instructing the jury to disregard the impropriety. Possible improprieties might include 
improper and inflammatory argument, or improper contact between a party and a jury 
member or members.

motion for judgment as 
a matter of law
In a jury trial, a request from 
one party that the judge 
decide the case in that party’s 
favor on the basis that no facts 
have been proved that would 
support a jury’s decision for 
the other party.

motion for involuntary 
dismissal
A motion requesting dismissal 
of a lawsuit by the court, either 
prior to judgment or by virtue 
of a judgment against the 
plaintiff based on the verdict of 
the jury or the decision of the 
court after trial.

motion to strike
A request that immaterial 
statements or other things be 
removed from an opponent’s 
pleading.

motion for mistrial
A motion asking that the judge 
terminate a trial prior to its 
conclusion because the jury 
is unable to reach a verdict, 
because of prejudicial error 
that cannot be corrected or 
eliminated by any action the 
court might take, or because of 
the occurrence of some event 
that would make it pointless to 
continue.
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Motions at the End of Trial
After the jury has rendered its verdict, and the court has entered its judgment, a dissatisfied 
party has the opportunity to file a motion to have a judgment set aside.

Renewed Motion for Judgment as a Matter of Law A renewed motion for judg-
ment as a matter of law, formerly known as a motion for judgment notwithstanding the 
verdict, asks the district court to disregard the jury findings and enter judgment for the 
movant in spite of the jury’s verdict for the nonmovant. Rule 50(a)(2) of the Federal Rules 
of Civil Procedure permits the consideration of a renewed motion only if the moving 
party made a motion for JMOL before the case was submitted to a jury. Additionally, if 
the party made a pre-verdict MOL, but not a renewed motion for JMOL after the judg-
ment, the district court and the appellate court are powerless to direct entry of judgment 
in favor of the party.

THE COMPUTERIZED LAW FIRM
Presentation Software

SCENARIO
You are the only paralegal on the trial team for the 
Lermentov case. Because you used litigation support 
software throughout the discovery phase of the trial, you 
feel confident that you will be able to retrieve documents, 
prior deposition testimony, answers to interrogatories, 
requests for disclosures, and admissions easily and readily. 
However, after a brief meeting with your attorney you find 
that you still have work to do. Your attorney wants to be 
sure that she has the full attention of the jurors during her 
opening statement and closing argument. She anticipates 
that both will be lengthy and complex, and she wants to 
be sure the jurors remember some important points. She 
has asked you to help her put together a visual presentation 
to emphasize the important aspects of her opening state-
ment and closing argument.

PROBLEM
How do you create a visual presentation to meet the 
attorney’s needs, and what equipment will be needed in 
court to effectively use the presentation?

SOLUTION
Professionals in all areas realize the importance of visual 
aids in any type of presentation. Trial attorneys also recognize 
this. Software, known as presentation software, helps a 

trial attorney or paralegal put together a visually appeal-
ing computer slide show. Using templates provided in the 
software, the user creates “slides” containing both colorful 
text and graphics to help emphasize points. Software, 
such as Microsoft PowerPoint or Corel’s Presentation, 
enable you to insert graphs and charts designed with the 
companion spreadsheet programs. Relevant photographs 
taken with a digital camera can be inserted into the slide 
presentation. These slides are displayed to the jury on 
a screen or monitor with the use of a special projector 
connected to the computer running the program. In a 
trial situation, the attorney would use a laptop computer. 
This same laptop computer can be used to run litigation 
support software, such as Summation, described in previ-
ous chapters.

If your attorney plans to use a laptop computer (or 
any specialized hardware) in court, you should check 
the courtroom ahead of time. You may need extension 
cords or plug adapters in order to use your equipment. 
Remember that some courtrooms are old and were not 
designed for today’s technology. Check with the court 
clerk to make sure that the judge does not have any 
special limitations on the use of technology in his or her 
courtroom. With adequate preparation and planning, pre-
sentation software can greatly enhance a trial attorney’s 
presentation to the jury.

renewed motion for 
judgment as a matter 
of law
Asks the district court to 
disregard the jury findings and 
enter judgment for the movant 
in spite of the jury’s verdict for 
the nonmovant.
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The renewed motion must be received and filed with the clerk of court within 10 days 
after the entry of judgment (Rule 50(b)). Neither the parties nor the district court may 
extend that time period. If a trial ends without a verdict or the renewed motion for JMOL 
addresses a jury issue that was not decided by a verdict, the motion must be filed within 
10 days after the jury is discharged.

Objections by the nonmovant are permitted under Rule 50, with no deadlines for the 
filing specified. The court may grant the renewed motion for JMOL and render judgment 
for the movant or grant a new trial. If the court denies the JMOL, it is not required to 
conditionally rule on the motion. Both options are discussed at length in Chapter 16 as 
part of the appellate process.

Motion for New Trial A motion for new trial asks the district court to correct a trial 
error by granting a new trial. (See Rule 50 of the Federal Rules of Civil Procedure.) This 
motion must be supported by affidavit and filed within 10 days of the verdict. The time 
limit cannot be extended by the district court or by the parties.

The opposition may file a responsive affidavit within 10 days of the date the motion 
for new trial was filed.

The district court has the authority to grant a new trial based on its appraisal of the 
fairness of the trial itself and the reliability of the jury’s verdict.

THE PARALEGAL’S ROLE AT TRIAL
The paralegal’s role at the trial involves the same general areas that the paralegal was 
involved in during the preparation stages. These areas of participation include witnesses, 
exhibits, notetaking, jury selection, and general trial coordination tasks.

Ensuring the Presence of Witnesses
The paralegal may be responsible for locating and having the witnesses present in the 
courtroom for their testimony. Your witness control log, discussed earlier, will assist you 
in coordinating the production of witnesses at the appropriate times. You also may be 
asked to provide for transportation of witnesses. This task may even include picking up 
out-of-town witnesses arriving at the airport. If possible, delegate this responsibility to 
another member of the legal team so that you are not away from the courtroom for any 
extended period of time. The paralegal may be called upon to calm or reassure a nervous 
witness. It may even be your responsibility to work with hostile witnesses whom your 
attorney is forced to call to the stand. Your demeanor must be firm but relaxed when 
dealing with hostile witnesses. If a contact person for witnesses has been designated at 
the law firm, you should check with that person frequently to ensure that all witnesses 
will be present in court as scheduled.

Keeping Track of Exhibits
During the trial, you must keep track of exhibits introduced by both sides. The exhibit log must 
be maintained to keep track of which exhibits have been offered and admitted, which exhibits 
have incurred objections, and whether the exhibit was ultimately admitted into evidence. 

motion for new trial
A motion asking the trial court 
to order a new trial when 
prejudicial error has occurred 
or when, for any other reason, 
a fair trial was prevented.
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At each break in the trial, you should compare the court reporter’s original exhibits against the 
exhibit log to be sure that all exhibits are accounted for. During the trial, you should confer with 
your attorney at the end of each day to determine which exhibits will be introduced the next 
day. Review your exhibit files to make certain that adequate copies of these exhibits are ready 
for the next trial session.

Participating in Jury Selection
As the paralegal assigned to the case, you may be asked to prepare a jury seating chart 
similar to the one depicted in Exhibit 15–12. The purpose of this chart is to track voir dire 
examination. While your attorney is conducting the jury examination, you should note 
the verbal and nonverbal communication of potential jurors, particularly with respect to 
factual issues or prejudices that are germane to the case.

The paralegal must record the information learned through the voir dire process to 
assist the attorney with her decisions regarding which jurors to strike and which to retain. 
Unless you are fortunate enough to have a remarkable memory, it is very difficult to process 
and record all of the requisite information while your attorney is in the process of questioning 
the potential jurors.

The use of a spreadsheet that lists the potential jurors in either alphabetical or seat-
ing order will make this process much less cumbersome. This spreadsheet enables you to 
enter on your laptop computer all personal and case-specific information that will go into 
your attorney’s decision-making process for each potential juror. Additional information 
that should be entered includes notes of strikes, including who struck the individual, how 
many strikes each side has used, and potential jurors who have been excused for cause by 
the judge. This chart preserves critical and complete information on the jury selection 
process in the event that becomes an issue on a subsequent appeal of the final decision 
in the case.

 Lermentov v. Billicheck-Kendall Pharamaceuticals
Civil Action NO. 08-71891

Jury Seating Chart

 1. 2. 3. 4. 5. 6.
 Pete  Nancy  Carole  Joy  Gaspar  Christine 
 Anderson Rodriquez Peczniak Speigel Ortega Calderone

—Back Row—

 7. 8. 9. 10. 11. 12.
 Hubert  Hedeki  Andrew  Monroe  Gustave  Chifton 
 Conaughton Seki Glanzburgh Szarkowski Schoenborn Wheeler

—Front Row—

EXHIBIT 15–12 Juror seating chart
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Taking Notes during the Trial
Your attorney’s full energy and concentration must be directed toward the witness on the 
stand, the objections raised by opposing counsel, and the court’s rulings on particular 
motions. You should, therefore, assume responsibility for taking full and accurate notes of 
the trial proceedings. A lined notebook with a wide left margin will assist you in noting 
inconsistencies in testimony, incomplete answers to questions, and exhibits that have not yet 
been admitted into evidence. You may want to use red ink to record “things to do” that arise 
during the trial. Note the beginning time of each session and all breaks. These notations will 
enable you to quickly locate a particular piece of information.

FINDING IT ON THE INTERNET

The 'Lectric Law Library maintains a search engine titled “Law Looker-Upper” at <http://
www.lectlaw.com/search.html>.

 a. Access the search engine and use the key word function to find articles relating to 
jury research. Use the information from that search to prepare a memo relating to 
the advisability of employing a jury consultant for the Lermentov case.

 b. As an alternative assignment, research your state’s pattern jury charge and draft jury 
instructions for the Lermentov case.

Summary

• One trial preparation task that can be completed during the preliminary stages is the 
organization of litigation files. It is best if files are kept current as the case develops. 
Each time a pleading is filed by either side, it should immediately be placed in the 
pleadings binder. One problem that might surface during organization of the file is 
the need to amend the pleadings in the case before the time to do so expires. The 
paralegal must check federal or local rules to determine the procedure to be followed 
if a pleading must be amended after the trial date has been set. The paralegal must also 
prepare a trial notebook. The form of the trial notebook is dictated by the type of case, 
the number of pleadings, the complexity of the legal issues, the number of exhibits 
and witnesses, and the anticipated length of the trial. However, most trial notebooks 
include the following basic sections: (1) the parties and attorneys; (2) the pleadings 
and motions; (3) the witnesses; (4) the expert witnesses; (5) document indexes; 
(6) deposition summaries; (7) chronology; (8) the cast of characters; (9) legal research; 
(10) trial exhibits; (11) jury profiles and instructions; (12) the trial outline; (13) the 
attorney’s notes; and (14) the “things to do” list.

• The paralegal must consult with the attorney to determine whether any witnesses will 
require a subpoena. In some instances attorneys prefer to subpoena only witnesses who 

http://www.lectlaw.com/search.html
http://www.lectlaw.com/search.html
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are not considered “friendly.” However, a friendly witness may request a subpoena to 
present to an employer as evidence that he has been ordered to appear and testify. The 
paralegal may be asked to communicate with the witnesses early in the trial prepara-
tion period about the basic details of the trial, including the date, the location, and 
the anticipated length of the testimony. The witnesses should be informed that they 
may have to meet with the attorney and the paralegal closer to the time of the trial. 
Shortly before trial, the paralegal should arrange a meeting between each witness and 
the attorney. During the witness preparation meeting, the attorney will explain the 
trial process to each witness.

• Often the paralegal is called upon to gather and organize exhibits in a case. This 
responsibility may require obtaining enlarged exhibits or unusual graphics. The para-
legal also may have to set up a chronology or organize a set of statistics. Whatever 
the case, it helps to know what to look for in the evaluation of those exhibits. It is 
possible that the paralegal may be called upon to help conduct research for the 
trial brief.

• The paralegal is often responsible for coordinating the logistics of a trial. Logistics can 
be a matter of routine. However, when the trial is held in another district or another 
county, or when the client and many of the witnesses are from out of town, the paralegal 
will have to arrange for accommodations. Also, the paralegal will have to examine the 
courthouse and contact local court personnel.

• The purpose of the jury profile is to determine a composite profile of the ideal jurors 
for a particular case. Social psychologists and litigation specialists can provide law 
firms with valuable statistics and jury sampling information to create not only the 
image of preferred jurors but also a profile of the jurors that your attorney will want 
to avoid.

• The paralegal is often responsible for arranging a mock trial. The first step in the mock 
trial is to select the mock jury. Key witnesses and principal exhibits are presented to 
the jury in the same way that they will be presented at the actual trial. The mock 
jury evaluates the testimony and the exhibits and renders a verdict. Following their 
decision, the jurors may be questioned about their perceptions of the strengths and 
weaknesses of the case. The period between the mock trial and the actual trial should 
be devoted to correcting the weaknesses pointed out by the mock jury. The paralegal 
may be asked to prepare a jury seating chart to track voir dire examination. While 
the attorney is conducting the jury examination, the paralegal notes the verbal and 
nonverbal communication of potential jurors.

• The increasing complexity of litigation has resulted in the introduction of a technique 
known as the shadow jury, a secret jury selected by the law firm or an outside consulting 
firm. The shadow jury attends the trial and at breaks and the end of each session is 
questioned about the effectiveness of the trial procedures.

• During the trial, both parties have the opportunity to present a variety of motions to 
the court, including a motion for involuntary dismissal, motion to strike, or motion 
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for mistrial. Another option open to a party at the conclusion of the evidence is to file 
a motion for directed verdict, asking the judge to instruct the jury to render a verdict 
for the party filing the motion. 

• The paralegal may be responsible for locating and having witnesses present in the 
courtroom. During the trial, the paralegal keeps track of exhibits. The exhibit log must 
be maintained to reflect which exhibits have been offered and admitted, which have 
incurred objections from opposing counsel, and which were ultimately admitted into 
evidence. The paralegal must assume responsibility for taking full and accurate notes 
of trial proceedings. A lined notebook with a wide left margin will assist the paralegal 
in noting inconsistencies in testimony, incomplete answers, and exhibits that have not 
yet been admitted into evidence. Paralegals often use red ink to record “things to do” 
that arise during the trial.

Key Terms

cite check
curriculum vitae
general verdict
general verdict with 
 interrogatories
jury instructions
mock jury
mock trial
motion for involuntary 
 dismissal

motion for judgment 
 as a matter of law
motion for mistrial
motion for new trial
motion in limine
motion to strike
on point
opening statement
peremptory challenges
pretrial conference

rebuttal evidence
renewed motion for 
 judgment as a matter 
 of law
shadow jury
special verdict
trial brief
trial notebook
voir dire examination

Review Questions

 1. What are the paralegal’s duties in trial preparation?

 2. What is the purpose of the trial notebook?

 3. What are the contents of the trial notebook?

 4. What responsibilities does the paralegal have in preparing witnesses for trial?

 5. What are the standards by which a trial exhibit is evaluated?

 6. What duties does the paralegal have in preparing the logistics of the trial?

 7. What motions might be appropriate during a trial?

 8. What are the paralegal’s duties in preparing for the jury process?

 9. What duties does the paralegal perform during the trial?

 10. What are the major components of a trial?
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Chapter Exercises

Where necessary, check with your instructor prior to starting any of these exercises.

 1. Review your local court rules relating to jury selection. Check to see if these rules 
differ in any substantial way from the rules enumerated in the Federal Rules of Civil 
Procedure.

 2. Prepare a memorandum describing what a paralegal should look for during a visit to 
an out-of-town courthouse.

 3. Prepare a trial exhibit list for the Lermentov case for both parties.

 4. Draft a memorandum to your attorney reflecting the trial tasks that you have com-
pleted for the Lermentov case and listing outstanding trial assignments. Utilize the 
information related to paralegal trial duties in this chapter.

In this chapter, locate the detailed explanation of the contents of the trial notebook. Next, 
review the facts presented in the Lermentov case, which appears in the opening Commentary. 
Draft a memorandum to a new paralegal in your law firm instructing him on the contents 
of a trial notebook for the Lermentov case. Make certain to include instructions for each 
area of the notebook.

THE BENNETT CASE
Assignment 15: Preparing a Trial Notebook
The Bennett case is going to trial. You have been asked to create a trial notebook. Organize 
all of the documents you have prepared in connection with the case and create sections in 
the notebook for information to be inserted prior to trial.

Student CD-ROM
For additional materials, please
go to the CD in this book.

Online CompanionTM

For additional resources, please go to
http://www.paralegal.delmar.cengage.com

Chapter Project

http://www.paralegal.delmar.cengage.com
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COMMENTARY—THE IMPERIAL CASE
A federal court jury recently awarded $10 million to Paragon Centre, a 10-story office 
building in downtown Houston. The decision stated that the Imperial Gasoline Company, 
a major national gasoline distributor incorporated in Delaware and headquartered in 
Pennsylvania, was negligent in permitting a leak from its abandoned gas station a block 
from Paragon Centre to spread through the elevator shaft of the office complex. The 
building was evacuated for less than two hours. Three employees in the building suf-
fered nausea and dizziness from the fumes. They were treated and released from a local 
hospital. There was no structural damage to the building. However, the jury found that 
the future value of the building was diminished because of the stigma associated with 
the gasoline incident. The firm that represented Imperial at trial is unable to prosecute 
an appeal and has withdrawn from its representation of the client. Imperial has hired 
your local firm to appeal what it feels is an excessive jury award in light of the minimal 
injury to the building. Imperial also suspects that the large jury award was due in part to 
local prejudice in Houston against a large, out-of-town corporate entity that the jurors 
felt damaged a small, local real estate developer. Your attorney has requested that you 
immediately obtain a copy of the testimony from the six-week-long trial. This testimony 
encompasses 20 volumes and more than 100 exhibits. Accordingly, your attorney asks 
that you summarize the transcript and draft the necessary posttrial documents. You also 
may be asked to participate in the preparation of an appellate brief. This chapter covers 
the details of the posttrial process.

OBJECTIVES

The posttrial process is the final stage in the litigation process. After reading this chapter, 
you should be able to:

• identify posttrial motions.
• define appeal.
• identify the two major parties to an appeal.
• explain the nature of a notice of appeal.
• explain the purpose of a supersedeas bond.
• determine the paralegal’s duties in drafting an appellate brief.
• describe the paralegal’s role in the oral argument.
• discuss the final procedures in an appeal.

POSTTRIAL MOTIONS

Motion for a New Trial
Rule 59 of the Federal Rules of Civil Procedure allows a dissatisfied party to file a motion 
asking for a new trial. A motion for a new trial must state the legal grounds on which a new 
trial should be granted. The court may grant such a new trial on the following grounds: 
(1) the verdict was contrary to law; (2) the verdict was totally defective; (3) irregularity in 
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the court proceeding; (4) excessive or insufficient damage awards; (5) jury misconduct; or 
(6) newly discovered evidence. For example, in the Imperial case, your attorney may feel 
that some irregularity in the court proceedings may have resulted in the excessive damage 
award. She may, for instance, feel that the closing remarks of Paragon’s attorney inflamed 
the jury, igniting a prejudicial passion against your client. Such a situation would call for 
the filing of a motion for a new trial.

Under Rule 59 of the Federal Rules of Civil Procedure, a motion for a new trial or 
a motion to alter or amend a judgment must be filed with the court within 10 days of 
the entry of judgment. Some state courts allow a longer period of time. Ohio courts, for 
instance, allow 14 days for the filing of a motion for a new trial. Whatever the case, it is 
important for the paralegal to realize that the actual entry of a judgment could be several 
weeks or even months after the decision itself has been rendered. You should therefore 
monitor the court’s docket to determine the actual date of the entry of judgment. This date 
begins the official posttrial time clock.

PRELIMINARY STEPS IN THE APPEAL
As a paralegal, you will be instrumental in preparing the appeal. An appeal is filed by 
a party who has lost a case or who is dissatisfied with a judgment or a court order. The 
appeal asks that a higher court review the lower court’s decision. A person bringing an 
appeal is referred to as the appellant. The person who opposes an appeal is the appellee. 
The appellee may also file a cross-appeal. A cross-appeal is an appeal filed by the appellee 
based on a different legal rationale than the appeal filed by the appellant. Only questions 
of law are subject to review. The appellate court has no authority to consider questions 
relating to the facts of a case. For example, in the Imperial case, no facts may be introduced 
concerning the safety record of Imperial over the 10 years it has operated in the Houston 
area. However, your attorney may argue that the judge erred in his instructions to the jury. 
This argument relates only to the law that should have been applied in the case. Appeals 
are expensive, time consuming, and often unsuccessful. However, the appeal is an essential 
element in the legal system. Without appeals there would be no check on the legal decision 
making of the trial courts.

In recent years, the appellate process has been simplified in the federal courts. The 
clerk in the district court supervises the preparation of the court record—that is, all 
pleadings and transcripts in the case—for an appeal. The clerk also provides the attorneys 
with the appropriate forms and copies of the local rules. In contrast, involvement in the 
state appellate process generally requires more attention to the state court procedural 
rules.

Rule 25 of the Federal Rules of Appellate Procedure was amended, effective December 1,
2006, to authorize courts to require electronic filing by local rule, with reasonable 
exceptions allowed. One exception might be for a solo practitioner whose offices do not 
include computer technology. Another exception might be for an individual who files 
pro se. The paralegal should carefully review local appellate rules at the beginning of an 
appellate process. Electronic filing has been implemented in federal district court rules 
for several years, so there should be a seamless move to electronic filing on your appel-
late cases.

appeal
Asking a higher court to review 
the actions of a lower court in 
order to correct mistakes or 
injustice.

appellant
The person who appeals a case 
to a higher court.

appellee
The person against whom an 
appeal is taken.

cross-appeal
An appeal by the appellee.

pro se
A person representing himself 
or herself (as a defendant or 
plaintiff ) without a lawyer in a 
court proceeding (and whether 
the matter is civil or criminal).
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You should be familiar with federal, state, and local rules for the appellate process. The 
preliminary steps in an appellate procedure generally include (1) notice of appeal; (2) bond for 
costs or a supersedeas bond; (3) transcript order and preparation of pertinent record sections; 
and (4) filing of briefs by both parties. Following these preliminary steps, oral arguments are 
presented to the court, and the court renders its decision. Exhibit 16–1 charts the stages of an 
appeal in the federal court up to and including the time for filing the briefs. The chart also notes 
the time limits for completing each stage and the underlying federal appellate court rules.

ACTION TIME DUE FED. APP. RULE

Notice of Appeal 30 days after entry of judgment or order in a separate 4(a)(1)
 document.

 60 days in cases involving United States, its offices, 4(a)(1)
 agencies, or parties.

 If timely motion for new trial, judgment as a matter of law, 4(a)(1)
 motion to amend or alter judgment, or motion to
 amend or make additional findings of fact, time for appeal
 for all parties runs from entry of order denying.

Supersedeas Supersedeas bond given at or after time of filing notice of 4(7)
Bond appeal or order allowing appeal.

Record and Within 10 days after filing notice of appeal or entry of an 10(b)
Transcript order disposing of the last timely remaining motion of a
Appellant type specified in Rule 4(a), whichever is later, appellant
 places written order for transcript or files a certificate
 stating that no transcript will be ordered. At or before time
 for perfecting appeal, appellant makes written request
 designating portion.

Record and Within 10 days after service of appellant’s order for 10(b)
Transcript transcript, appellee designates additional parts of
Appellee transcripts.

Transcript- If transcript cannot be completed within 30 days of receipt 11(b)
Reporter of order, reporter shall request extension of time from
 clerk of court of appeals.

Briefs Appellant must file a brief within 40 days after record is 31(a)
 filed. Appellee must file brief within 30 days after service
 of appellant’s brief. Reply brief must be filed within 14
 days after appellee’s brief, and at least 3 days before
 argument.

Note—when a party is either required or permitted to act within a designated time period after service on that party, 
three calendar days are added to the response period, unless the paper is delivered on the date of service reflected in the 
proof of service. Rule 26(c) of the Federal Rules of Appellate Procedure states that a paper that is signed electronically is 
not treated as delivered on the date of service shown on the proof of service. 

EXHIBIT 16–1 Appellate timetable and procedures—federal courts
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Notice of Appeal
Only one document is required to file an appeal. That document is the notice of appeal, 
which lists the party or parties taking the appeal, the judgment, the order or the portion of 
the judgment appealed (including the caption of the case in the trial court), and the court 
to which the appeal is taken. Exhibit 16–2 is an example of a notice of appeal.

According to Rule 4(a) of the Federal Rules of Appellate Procedure, the original of the 
notice of appeal must be filed with the clerk of the district court from which the appeal 
is taken within 30 days after the entry of the judgment or the order. Rule 4(a) also states, 
however, that if the United States or one of its agencies or officers is a party in the case, the 
notice of appeal must be filed within 60 days after entry of the judgment or the order. Rules 
58 and 79(a) of the Federal Rules of Civil Procedure answer the controversy of the meaning 
of “entered” with regard to a judgment or order. These rules direct that a judgment or order 
is “entered” in a civil case when it is set forth in a separate document approved by the court, 
signed by the court or court clerk, and entered in the clerk’s docket.

notice of appeal
A document filed with the 
appellate court and served 
on the opposing party, giving 
notice of an intention to 
appeal.

 IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS, HOUSTON DIVISION

 )
Paragon Centre, )
 ) CIVIL ACTION NO. 06-81891
  Plaintiff, )
 )
   vs. )
 )
Imperial Gasoline Co., )
 )
  Defendant. )
 )
 )

NOTICE OF APPEAL
Notice is hereby given that the Imperial Gasoline Company, Defendant herein, hereby appeals to the United States Court 
of Appeals for the Fifth Circuit from the final judgment entered in this action on January 18, 2008.

 Respectfully submitted.

 By: 
 Attorney for the Defendant
 Kirchendorfer, Lehane, Zuer, and Musil
 216264 Crestview Drive
 Houston, Texas 75247
 [Telephone number]
 [Facsimile number]

EXHIBIT 16–2 Notice of appeal
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This requirement for a separate document is intended to clarify the beginning of the 
appeal period. Parties have argued in the past that the appeal time begins with the judge’s 
announcement of the ruling from the bench or the judge’s filing of a memorandum deci-
sion. Rule 12(b) of the Federal Rules of Appellate Procedure requires that the attorney who 
filed the notice of appeal must, within 10 days after filing the notice, file a statement with 
the circuit clerk naming the parties that the attorney represents on appeal. Another party 
may file a notice of appeal within 14 days after the date the first notice was filed, or within 
the time period prescribed by Rule 4(a) of the Federal Rules of Appellate Procedure.

The appellant must pay two separate docketing fees to the clerk of the district court upon 
filing the notice of appeal. The district court clerk then forwards these fees to the clerk of 
the appellate court. These fees consist of the filing fee of $5 (under 28 U.S.C.A. § 1917) 
and the docketing fee of $450 (under 28 U.S.C.A § 1913). An appeal is valid even if these 
fees are not paid with the filing of the notice of appeal. The clerk of the district court is 
required to serve notice of the filing of a notice of appeal by mailing a copy of the notice to 
counsel of record for each party other than the appellant, or to the last known address of a 
party not represented by counsel. A note is made in the court docket of the names of the 
parties to whom the clerk mailed copies of the notice of appeal and the date of the mailing. 
Docketing an appeal occurs when the notice of appeal and certified copies of docket entries 
are received by the clerk of the court of appeals.

Appeal Bond
An appeal does not automatically stay, or halt, the judgment or the execution of the judg-
ment in the lower court. A party must apply to the district court for a stay. Therefore, an 
appellant in a civil case may be required to post a bond to cover the cost of the appeal and a 
supersedeas bond to stay the enforcement of the judgment. A supersedeas bond is a prom-
ise, supported by a form of surety, to secure suspension of a judgment and delay execution 
upon the judgment, pending the outcome of the appeal. The appellant and its surety, 
usually an insurance company, agree to pay to the appellee the amount of any damages 
sustained due to the delay caused by the appeal if the appellant loses the appeal. The court 
has the authority to set the amount of the supersedeas bond, based on a monetary value set 
to the risk taken in the appeal. For example, in the Imperial case, the court might establish 
a supersedeas bond of $2 million because of the amount of the verdict and because of the 
additional devaluation of the real estate as the appellate process continues. 

Under Rule 7 of the Federal Rules of Appellate Procedure, the district court may 
require an appellant to file a bond or provide other security in such form and amount as 
the court finds necessary to ensure payment of costs on appeal. Security costs for the appeal 
include the cost of filing fees for docketing the appeal, the cost of the clerk’s preparing and 
transmitting the record, and the cost attributed to the losing party for transcribing and 
printing the necessary copies of the briefs, appendixes, and records. Costs are eventually 
paid by the party losing the appeal. Exhibit 16–3 is an example of a bill of costs.

Ordering the Transcript
According to Rule 10(b) of the Federal Rules of Appellate Procedure, within 10 days of filing the 
notice of appeal the appellant is responsible for making a written request, on a form supplied by 

supersedeas bond
A bond put up by a person 
who appeals a judgment. 
Supersedeas is a judge’s order 
that temporarily holds up 
another court’s proceedings 
or, more often, temporarily 
stays a lower court’s judgment. 
The bond delays the person’s 
obligation to pay the 
judgment until the appeal is 
lost.
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EXHIBIT 16–3 Bill of costs
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EXHIBIT 16–3 Bill of costs (continued)
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the district court clerk, to the court reporter for the complete transcript, the official daily record of 
the court proceeding, or desired portions of the transcript. A copy of the request is filed with the 
clerk of the district court. If the appellant does not order a copy of the transcript, the appellant 
must file a certificate stating that no transcript will be ordered. The appellant also must notify the 
clerk of the appellate court that the transcript has been ordered. Exhibit 16–4 is an example of the 
Transcript Purchase Order form available on the various courts of appeals Web sites.

Responsibilities of Appellant and Appellee Under Rule 10(b) of the Federal Rules 
of Appellate Procedure, if the entire transcript is not included in the appeal, the appellant, 
within 10 days of filing the notice of appeal, must file a statement of the issues that will be 
presented on appeal. This statement, along with a copy of the order for the transcript or a 
copy of the certificate stating that no transcript will be ordered, must then be served on the 
appellee. Under the provisions of Rule 10(b), the appellee then has 10 days to file and serve 
on the appellant a designation of any additional parts of the transcript that the appellee 
wants included. If the appellant does not order the additional parts, the appellee may order 
those parts or apply to the district court for an order requiring the appellant to do so.

Responsibilities of the Court Reporter Rule 11(b) of the Federal Rules of Appellate 
Procedure requires that the court reporter acknowledge receipt of the order for the tran-
script. According to Rule 11(b), the reporter must also note at the bottom of the order the 
date on which the reporter expects to complete the transcript. The reporter then transmits 
the order to the clerk of the court of appeals.

Rule 11(b) also provides that if the transcript cannot be completed within 30 days 
of receipt of the order, the court reporter must request an extension of time from the 
clerk of the court of appeals. The clerk then notes the extension of time granted on the 
docket and notifies the parties. The court reporter files the completed transcript with 
the clerk of the district court within 30 days after receipt of the transcript order form 
and notifies the clerk of the court of appeals of the filing. Under Rule 11(b), if the court 
reporter does not file the transcript within the allotted time, the clerk of the court of 
appeals notifies the district judge and takes such steps as may be directed by the court of 
appeals, including sanctions.

Responsibilities of the Paralegal As the paralegal, you will have a variety of respon-
sibilities in relation to the transcript. You should, first of all, maintain close contact with 
the court reporter to make sure of the timely filing of the transcript. Contact the reporter 
periodically to determine the projected release time for the transcript. If the reporter is 
unable to complete the transcript within the designated timeframe, designate the order in 
which you would like to receive parts of the transcript. For example, in the Imperial case, if 
your attorney plans to base the appeal on the judge’s erroneous instructions to the jury and 
on the opposing attorney’s inflammatory closing arguments, you would want to request 
those portions of the transcript first. Once the transcript has been received, review it for 
accuracy, comparing the transcript with any notes taken by the attorney or the paralegal 
from the law firm that originally tried the case.

Transmitting the Record
The district court clerk is responsible for arranging in chronological order the original papers 
filed with the district court and numbering and indexing those documents. Once this has been 
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EXHIBIT 16–4 Transcript purchase order form
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accomplished, the clerk must transmit the record and a certified copy of the docket entries to the 
court of appeals. This must be done within 15 days of the filing of the notice of appeal, or 15 days 
after the filing of the transcript, whichever is later. If the deadline cannot be met, the district court 
clerk must notify the court of appeals of the reasons for the delay and request an extension.

The district clerk will not send to the court of appeals unusually bulky or heavy docu-
ments, physical exhibits other than documents, or other parts of the record designated for 
omission by the local rules of the court of appeals, unless directed to do so by either a party or 
the circuit clerk. In the case of unusually bulky or heavy exhibits, a party must make arrange-
ments with the clerks of both courts in advance for their transportation and receipt.

The parties may stipulate, or in response to a motion the district court may order, 
that the district clerk retain the record temporarily for the parties’ use in preparation of the 
appeal. In such an event, the district clerk must certify to the circuit clerk that the record 
on appeal is complete. Upon receipt of the appellee’s brief (or earlier in the event the par-
ties agree or the court orders), the appellant must request that the district clerk forward the 
record to the circuit court.

Enlargement of Time
If your attorney determines that the time permitted for the appeal is insufficient, you may 
be asked to draft a motion for enlargement of time. Such a motion is authorized by Rule 
26 of the Federal Rules of Appellate Procedure. This motion should set forth the reasons 
that the additional time is needed and the number of additional days required. The court of 
appeals generally will grant additional time for a new firm taking over an appeal, especially 
if the case is lengthy and complex. The motion for enlargement of time must be served on 
all counsel of record. Exhibit 16–5 is an example of a motion for enlargement of time.

THE APPELLATE BRIEF
Often the paralegal is called upon to assist with the drafting of the appellate brief. Your 
research, writing, organizational, and analytical skills must be employed in this vital part of 
the appellate process. Because the court of appeals will not hear witnesses nor see evidence, 
the brief must be well researched and well written to have the necessary persuasive power.

Drafting the Appellate Brief
The appellate brief is an integral part of the appeal. This formal document consists of the 
legal issues, the important facts, the legal arguments, and the legal authorities. You may be 
called on to help draft several types of briefs. These are the appellant’s brief, the appellee’s 
brief, and the reply brief. It is also possible for your attorney to, at some time, write and 
file an amicus curiae or intervenor brief. An amicus curiae (literally, “friend of the court”) 
or intervenor brief is one that is voluntarily filed by an attorney who is not a part of the 
case but who has been granted permission to present some legal argument before the court. 
Before beginning work on a brief, you should locate and review the format of the appellate 
briefs filed either in that particular case or in that appellate court. You may be asked to 
assume responsibility for compiling and organizing the various sections of the brief.

motion for enlargement 
of time
A motion requesting additional 
time for an appeal, including 
the reasons that the additional 
time is needed and the 
number of additional days 
required.

amicus curiae 
(intervenor)
A person allowed to give 
argument or appear in a 
lawsuit (usually to file a brief, 
but sometimes to take an 
active part) who is not a party 
to the lawsuit.
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IN THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

 )
Paragon Centre, )
 ) APPEAL NO. 08-31753
  Plaintiff-Appelle, )
 )
  vs. )
 )
Imperial Gasoline Co., )
 )
  Defendant-Appellant. )
 )
 )

Appeal from the United States District Court 
For the Southern District of Texas 

Houston Division, Civil Action No. 06-81891

MOTION FOR AN ENLARGEMENT OF TIME
Now comes Appellant, Imperial Gasoline Company, and files this motion to request that the time for filing its brief be 
enlarged by 30 days, to April 25, 2008, and, in support of this motion, Appellant shows the following:

I.
The judgment from which this appeal is taken was rendered in cause No. 06-81891 in the Federal District Court for 

the Southern District of Texas, Houston Division, on January 18, 2008. The appeal was perfected on January 31, 2008. 
The transcript was filed on February 5, 2008, and the statement of facts was filed on February 5, 2008. Appellant’s brief 
is to be filed on or before March 25, 2008.

II.
The undersigned attorney is solely responsible for the preparation of the Appellant’s brief.

III.
The undersigned is lead counsel for a medical malpractice action involving complex issues, Cause No. 06-31791, 

Montgomery v. The Stepford-Carmichael Medical Institute, which is set for trial in the Federal District Court, Southern 
District of Texas, Houston Division, beginning next week. The court has scheduled three weeks on its docket to hear 
the case.

WHEREFORE, PREMISES CONSIDERED, Appellant requests the court to enlarge the time for filing Appellant’s brief 
to April 25, 2008.

EXHIBIT 16–5 Motion for enlargement of time
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 Respectfully submitted,
 By: _____________________________________
 Attorney for the Defendant-Appellant
 Kirchendorfer, Lethane, Zuer, and Musil
 216264 Crestview Drive
 Houston, Texas 75247
 [Telephone number]
 [Facsimile number]

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing has been mailed by first class mail, postage prepaid, to 
Simon Zuercher, 35713 Marion Road, Baytown, Texas, on this 20th day of March, 2007.

 By: _____________________________________
 Attorney for the Defendant-Appellant

EXHIBIT 16–5 (continued)

Format of the Brief Exhibit 16–6 contains a summary of the requirements for appel-
late briefs, including page length, fonts, color of brief covers, and so forth. Check local 
appellate rules for variances in such requirements as the number of copies required for 
filing or whether electronic filings are permitted in your appellate court.

A brief submitted under Rule 28.1(e)(2) or 32(a)(7)(B) must include a certificate 
by an attorney that the brief complies with the type-volume limitation. The person 
signing the certification may depend on the word or line count features of the word 
processing system used to prepare the brief. Exhibit 16–7 is an example of such a 
certification.

Researching the Law An experienced paralegal is often asked to assist in research-
ing the law in preparing the appellate brief. Responsibilities in this regard may include 
researching potential legal theories, locating supporting authority, researching perti-
nent parts of the record, and verifying the correctness of both the citations and the 
brief format.

Drafting the Statement of Facts Good writing skills and an analytical mind are 
requirements for drafting the statement of facts. Knowing where to find the pertinent facts 
to incorporate in the appellate brief is critical. It is also important to be able to figure out 
which facts should be included in the relatively short statement of facts. To accomplish 
these tasks, you may be required to summarize the transcript and index testimony for 
inclusion in the appellate brief. Familiarity with the transcript will enable you to effectively 
assist your attorney with the drafting of the brief. Indexed summaries of the transcript and 
exhibits should be incorporated into a three-ring binder and provided to each member of 
the legal team working on the brief. The binder might also include pertinent pleadings, 
trial exhibits, statutes, and cases that will be relied on in the brief.
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SUBJECT REQUIREMENTS

Length of Brief Options:
  Page Limit Option 14 point or larger for text and 12 point or larger for footnotes in proportional 

typeface. No more than 10 1/2 cpi for text and no more than 12 1/2 cpi for footnotes in mono-
spaced type. Principal briefs 30 pages and reply briefs 15 pages.

  Type-Volume with monospaced (nonproportional) type. Text Line Option At least 10 1/2 cpi 
for text and 12 1/2 cpi for footnotes. Principal briefs 1,300 lines of text and reply briefs 650 lines 
of text.

  Type Volume with proportional or monospaced type. Word Count Option At least 14 point 
for text and at least 12 point for footnotes in proportional typeface. 10 1/2 (12 1/2 cpi) for mono-
spaced typeface. Principal briefs 14,000 words and reply briefs 7,000 words.

  Generally, the corporate disclosure statement, tables of contents and citations, statement with 
respect to oral argument, addendums containing statutes, rules or regulations, and certificates 
of counsel do not count toward the word or text line limitations.

Paper Size 8 1/2 x 11. Only one side of the paper may be used.

Text Double-spaced; quotations over two lines and footnotes may be single-spaced.

Margins 1” on all sides

Typeface  Plain roman style is required. However, italics or boldface may be used for emphasis. Case names 
must be either italicized or underlined. Sans serif typeface (example “I” and “l” don’t have a hori-
zontal line at the bottom of their letters) is not permitted in proportional typeface, except for 
headings and captions.

Legibility  A clear black image on light paper with a clarity that is equal to or exceeds that of a laser printer.

Binding  Briefs must be bound securely, not obscuring the text, and permitting the brief to lie reasonably 
flat when open (i.e., spiral binding).

Cover of Brief  1. Name of the court
and Appendix 2. Number of the case, centered at the top
 3. Title of the case
 4. Nature of the proceedings
 5. Name of the lower court
 6. Title of the brief
 7.  Names, addresses, and telephone number of counsel representing the party on whose 

behalf the brief is filed.

Color of Covers Appellant – Blue
 Appellee – Red
 Reply Brief of Appellant – Gray
 Intervenor or Amicus Curiae – Green
 Supplemental Brief – Tan
 Appendix (if separate from the brief ) – White

Number of Copies  Twenty-five copies must be filed with the clerk and two copies must be served on each unrep-
resented party and on counsel for each separately represented party. Note Check local rules as 
individual courts often require a different number of copies.

EXHIBIT 16–6 Checklist for preparation of appellate brief and appendix
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appellant’s brief
Brief of the person bringing an 
appeal.

FORM 6. CERTIFICATE OF COMPLIANCE WITH RULE 32 (a)

(PLACE THIS AS LAST DOCUMENT IN YOUR BRIEF BEFORE THE BACK COVER)
Certificate of Compliance with Type-Volume Limitation, Typeface Requirements, and Type Style Requirements

 1. This brief complies with the type-volume limitation of FED. R. APP. P. 32 (a) (7) (B) because:
 √  this brief contains [state the number of ] words, excluding the parts of the brief exempted by Fed. R. App. P. 32 (a) 

(7) (B) (iii), or
 √  this brief uses a monospaced typeface and contains [state the number of ] lines of text, excluding the parts of the 

brief exempted by Fed. R. App. P. 32 (a) (7) (B) (iii).
2. This brief complies with the typeface requirements of Fed. R. App. P. 32 (a) (5) and the type style requirements of Fed. 

R. App. P. 32 (a) (6) because:
 √  this brief has been prepared in a proportionally spaced typeface using [state name and version of word processing 

program] in [state font size and name of type style], or
 √  this brief has been prepared in a monospaced typeface using [state name and version of word processing program] 

with [state number of characters per inch and name of type style].

(s) _______________________

Attorney for ________________

Dated: _____________________

(PLACE THIS AS LAST DOCUMENT IN BRIEF BEFORE BACK COVER)

EXHIBIT 16–7 Form 6. Certification of compliance with Rule 32 (a)

Appellant, Appellee, and Reply Briefs
As noted previously, the three most important briefs that you may be required to work on 
are the appellant’s brief, the appellee’s brief, and the reply brief.

Appellant’s Brief The requirements for the appellant’s brief vary slightly among the 
federal circuit courts of appeal, but generally include the following in the order indicated:

 1. A corporate disclosure statement if required by Rule 26.1.

 2. Table of contents, with page references.

 3. Table of cases in alphabetical order, with page references and list of statutes, treatises, and 
law review articles, including the author’s name where appropriate, with page references.

 4. Statement regarding oral argument required by Rule 34(a)(1).

 5. Statement of jurisdiction.

 6. Statement of issues.

 7. Statement of the case, the nature of the case, the course of the proceedings, and disposition 
in the court below.

 8. The statement of facts relevant to the legal issues, including appropriate references 
to the record.
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THE COMPUTERIZED LAW FIRM
Submitting an Appellate Brief

SCENARIO
Your attorney calls you into her office and tells you that the 
Imperial case has been appealed. The appellate brief is due 
in three days. The attorney tells you that she has researched 
the case and written a draft of the opening brief. It has 
been some time since the attorney has handled an appeal 
and wants to be certain that the brief conforms to all the 
local rules of court. Also, before submitting the brief, your 
attorney would like you to cite check the document, making 
sure that all citations are current and verified. She also 
wants you to prepare a table of authorities for the brief.

Your office does not have a copy of the local rules of 
court for the appellate court in which you must file the 
brief. You can obtain a copy of the rules from the court, 
but the court is more than an hour’s drive from your office. 
Also, even though you took courses in legal research, you 
remember that manually checking citations was a night-
mare, not to mention time consuming.

PROBLEM
You are under a time pressure. Not only are you working 
on this case, but you are working on another case as well 
that is getting ready to go to trial. How do you get a copy 
of local appellate rules without making a lengthy trip? 
How can you cite check the brief quickly but accurately? 
How can you prepare a table of authorities without spend-
ing hours of time?

SOLUTION
Many courts, including federal appellate courts, maintain 
home pages on the Internet. On these Web sites they 
generally post the latest local rules of court and may even 

have downloadable forms. Your local federal appellate 
court can be located through the following site: <http://
www.uscourts.gov>. If you know the number of the 
circuit you can go directly to that home page by typing 
<http://www.ca[#].uscourts.gov> (i.e., Texas would be 
<http://www.ca5.uscourts.gov>). If for some reason you 
did not have a site address (URL), you could use any of a 
variety of search engines and look for the “United States 
Courts of Appeals.”

Your second problem is also easily solved. Shepards 
is now available through the online Lexis-Nexis service. 
Verifying authorities this way is simple and current. The 
citation to be checked is entered, and the authority is 
instantly verified. There is no need to check multiple 
supplements nor to read and interpret numerous abbre-
viations found in Shepards in print. Westlaw contains a 
product called KeyCite, which is similar to Shepards and 
also verifies cites. Additionally, Westlaw provides special 
software, known as WestCheck®, which is an automated 
citation-checking software product that verifies citations 
in a legal document or in a manually entered citations 
list. This software, used in conjunction with your Word or 
WordPerfect document, automatically reads and verifies 
the citations included in the document. Thus your appel-
late brief can be cite checked in only a few minutes, and 
your results will be up to date.

Generating a table of authorities is easily done. Both 
Word and WordPerfect have features that will automatically 
generate a table of authorities. As the document is typed, 
authorities to be placed in a table of authorities are spe-
cially “marked.” A table of authorities, in proper format, can 
be automatically generated when the brief is completed.

 9. Summary of the argument.

 10. The argument, including the reasons for the contentions regarding issues, as well 
as citations to authorities, statutes, and parts of the record relied upon, and so on.

 11. A short conclusion listing the exact relief sought.

 12. Certificate of compliance, if required by Rule 32(a)(7) of the Federal Rules of Appellate 
Procedure.

http://www.uscourts.gov
http://www.uscourts.gov
http://www.ca[#].uscourts.gov
http://www.ca5.uscourts.gov
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The appellant is also required to file an appendix to its brief, which includes the 
following parts:

 1. Relevant docket entries in the lower court proceeding.

 2. Relevant portions of the pleadings, charge, findings, or opinion.

 3. Judgment, order, or decision in question.

 4. Any other parts of the record to which the parties wish to direct the attention of the 
court.

Ten copies of the appendix must be filed with the clerk. One copy is served on each 
counsel of record. Rule 30(d) of the Federal Rules of Appellate Procedure specifies the 
arrangement of the appendix as follows:

 1. Table of contents, with page references to the beginning of each part of the appendix.

 2. Relevant docket entries.

 3. Other parts of the record in chronological order.

Exhibits designated for inclusion in the appendix may be placed in a separate volume. 
The cover of a separately bound exhibit volume must be white. Four copies of this separate 
exhibits volume must be filed with the appendix, and a copy served on counsel for each party.

Appellee’s Brief The appellee’s brief should follow the requirements of the appellant’s 
brief, with the exception that none of the following are required unless the appellee is dis-
satisfied with the appellant’s statement: (a) the jurisdictional statement; (b) the statement of 
the issues; (c) the statement of the case; (d) the statement of the facts; or (e) the statement 
of the standard of review.

Reply Brief Rule 28(c) of the Federal Rules of Appellate Procedure permits the appellant 
to file a brief in reply to the appellee’s brief. The appellee may also file a cross-appeal. As noted 
earlier in this chapter, cross-appeal is an appeal filed by the appellee based on a different legal 
rationale than the appeal filed by the appellant. If the appellee files a cross-appeal, the appellant 
will file a brief in response to the issues presented in the cross-appeal. The appellee can then file 
a reply to the appellant’s response. No further briefs are permitted, except by leave of the court. 
A reply brief must contain a table of contents, with page references, and a table of authorities 
that includes cases arranged alphabetically, and statutes and other authorities, complete with 
references to the pages of the reply brief on which the authorities are cited.

Filing and Service of Appellate Briefs
According to Rule 31 of the Federal Rules of Appellate Procedure, the appellant must file 
and serve its brief within 40 days after the date on which the record is filed. The appellee 
has 30 days after service of the appellant’s brief to file and serve its brief, unless service upon 
the appellee was by mail. In this situation, the appellee is allowed three additional days for 
filing the brief. Under Rule 31(a), the appellant’s reply brief is due 14 days after service of the 
appellee’s brief. It must, however, be filed at least three days before the argument of the case, 
except for good cause. A brief is deemed timely filed if it is mailed within the time permitted 
by the pertinent court rule. It does not have to actually reach the clerk’s office by that day.

appellee’s brief
Brief of the person who 
opposes an appeal.
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Rule 31 of the Federal Rules of Appellate Procedure allows a court of appeals to require 
the filing of a greater, as well as a lesser, number of copies of briefs than the 25 copies noted 
in the rule. This rule also requires that two copies must be served on each unrepresented 
party and on counsel for each separately represented party. As the paralegal, you should 
refer to the local rules published by your particular circuit to determine the appropriate 
number of copies to be filed. If the appellant fails to file its brief within the time allowed, 
the appellee may move for a dismissal of the appeal. If the appellee fails to file a brief, it 
will not be heard at the oral argument, except by permission of the court.

COORDINATING THE ORAL ARGUMENT
The oral argument is the presentation of the basis for the appeal before the court of 
appeals. Oral arguments are permitted in all appellate cases unless, pursuant to local rules, a 
three-judge panel, after examination of the briefs, unanimously decides that oral argument 
is not needed for any of the following reasons:

 1. the appeal is frivolous;

 2. the dispositive issues have been authoritatively decided; or

 3. the briefs and record adequately present the facts and legal arguments, thereby reduc-
ing the possibility that the decision-making process would be significantly advanced 
by oral argument.

If such a local rule exists, the party desiring the oral argument may file a statement 
with the court listing the reasons that it should be granted the oral argument. The court 
notifies the parties of the date, time, and place of the oral argument. The court also notifies 
the parties of the amount of time allotted for each side’s presentation. The appellant opens 
and closes the oral argument. Even though the parties do not request oral argument, the 
court may direct that the case be argued.

Preparing for the Oral Argument
The paralegal’s duties related to oral argument may vary, depending on the complexity of 
the case, the economic constraints, or the paralegal’s experience. As an experienced parale-
gal, you may be asked to prepare for and attend the oral argument.

Outline of the Argument You may be requested to assist your attorney in prepar-
ing the written outline for the oral argument. This outline is incorporated into the 
oral argument notebook, which may include copies of pertinent cases and pleadings. 
Capsule summaries of the trial transcripts also may be included in the oral argument 
notebook.

Research Notebook for Justices For the convenience of the court, you may be asked 
to prepare a notebook of research for each justice, consisting of cases that your attorney 
anticipates the court will need to consider in its decision. The cases may be indexed by the 
court rendering the decision or alphabetically by the parties. Additionally, the notebook 
may include summaries of the records that have been organized and indexed.

oral argument
The presentation of each side 
of a case before an appeals 
court. The presentation 
typically involves oral 
statements by a lawyer, 
interrupted by questions from 
the judge.
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Delivery of the Exhibits to Court You may be given the responsibility to deliver the 
exhibits to the court of appeals for the oral argument. You also will have to make arrangements 
for the prompt removal of these exhibits. This is especially important because Rule 34(g) of the 
Federal Rules of Appellate Procedure provides that any physical evidence not removed within a 
reasonable time after notice to the counsel by the clerk is to be destroyed or disposed of.

Assisting at Oral Argument
As in the deposition or the trial, you may be asked to attend the oral arguments and make 
complete notes for your attorney’s use during her portion of the oral argument. Thus, your 
attorney will be free to concentrate on her argument, without the distraction of making 
notes during the opposition’s argument.

FINAL PROCEDURES
We are nearing the end of the litigation process. After the court of appeals has rendered a 
decision, a dissatisfied party may seek to continue the appellate process. However, should 
the defendant eventually lose the case, the plaintiff may use certain posttrial judgment 
procedures to secure payment of the award.

Further Appeal Procedures
Under provisions of Rule 40 of the Federal Rules of Appellate Procedure, if the losing party 
desires to appeal the decision of the court of appeals, a petition for rehearing should be 
filed. A petition for rehearing asks that a higher court’s decision be reviewed. This peti-
tion must be filed within 14 days after the judgment is entered, unless the time is either 
shortened or enlarged by order of the court. The requirements for a petition for rehearing 
are the same as those for briefs, and, therefore, subject to Rule 32 of the Federal Rules of 
Appellate Procedures, unless the court permits or a local rule provides differently. A peti-
tion for rehearing must not exceed 15 pages. A petition for a rehearing is not a prerequisite 
to the filing of a petition for certiorari. A petition for certiorari is a request for a rehearing 
before the United States Supreme Court. 

Posttrial Judgment Procedures
Statutory remedies allow for the execution of a judgment within 30 days after the entry 
of judgment. The party seeking to execute on the judgment is known as the judgment 
creditor. The party who must pay the judgment is known as the judgment debtor. Often 
it is helpful for the judgment creditor to uncover details about the financial condition of 
the judgment debtor. To facilitate this process, the law permits postjudgment discovery. 
Exhibit 16–8 provides a checklist for an assets search of the debtor. Postjudgment discovery 
procedures offer the judgment creditor a relatively simple and inexpensive method of deter-
mining the amount and the location of a party’s assets. Postjudgment interrogatories, 
for example, are written questions that the judgment debtor must answer in writing about 
his assets. A postjudgment deposition can be taken after sending the opposing counsel a 

petition for rehearing
A request for a new hearing to 
reconsider an action that may 
have been wrongfully taken 
or overlooked in a previous 
hearing.

petition for certiorari
A request to a higher court for 
review, but which the higher 
court is not required to take 
for decision. Certiorari is a writ 
from the higher court asking 
the lower court for the record 
of the case.

judgment creditor
A person who has proved a 
debt in court and is entitled to 
use court processes to collect it.

judgment debtor
A person who has yet to satisfy 
a judgment that has been 
rendered against him or her.

postjudgment 
interrogatories
Written questions that the 
judgment debtor must answer 
in writing about his or her assets.

postjudgment 
deposition
A deposition that can be 
taken after judgment, with 
only a dictating machine or a 
tape recorder, with no court 
reporter present.
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notice of intent to take oral deposition by nonstenographic means. This type of depo-
sition is taken with only a dictating machine or a tape recorder, with no court reporter 
present. The judgment creditor also could use a postjudgment request for production of 
documents to obtain necessary financial information from the judgment debtor.

Without the filing of a supersedeas bond, a writ of execution may be issued 10 days 
after entry of a final judgment order. A writ of execution is a court order compelling 
the seizure of the judgment debtor’s property to satisfy the judgment (see Exhibit 16–9). 
Proper notice must be given to the public and to anyone who has an interest in that prop-
erty before it can be sold at a public auction. In addition, the judgment debtor must be 
given the opportunity to pay the judgment creditor before the auction is held. The law 
also prescribes the order in which certain types of property can be seized and sold at auc-
tion. Usually, personal property is seized and sold before real property is subject to seizure. 
After the auction has been held and the debt satisfied, any remaining amount goes to the 
judgment debtor. 

Another means by which the judgment creditor could collect is by using a posttrial 
garnishment. A posttrial garnishment is a separate but ancillary lawsuit, filed in the 
court that rendered the judgment. The garnishment is brought against a third-party 
garnishee that is holding assets belonging to the judgment debtor. The judgment 
creditor must obtain a writ of garnishment (see Exhibit 16–10). The garnishee is then 
served with the writ and a summons. The garnishee will be compelled to reveal how 
much of the judgment debtor’s money or property is in its possession. Once this is 
known, the judgment creditor can seize the money or property or prevent the judg-
ment creditor from receiving any of that money or property. Bank accounts and wages 
can be the targets of a posttrial garnishment. However, state and federal laws protect 
a certain percentage of the debtor’s income so that she can still make a living, despite 
the garnishment.

 1. Law firm files, including discovery and interrogatories that might list homes, 
business ownership, and so forth.

 2. Motor vehicle registrations.
 3. Litigation filings, both as plaintiff and defendant. (Potential awards due the debtor?)
 4. Deed records.
 5. Mortgage records.
 6. Tax assessor records.
 7. Probate records. (Debtor might be due funds from settlement of the estate of a 

parent, spouse, etc.)
 8. UCC and lien searches. (Existence of such a filing might indicate a checking, savings, 

or investment account at the same financial institution.)
 9. Secretary of State filing. Search for ownership in companies, service on a board of 

directors, and so forth.
 10. Westlaw people and asset searches.

EXHIBIT 16–8 Checklist for assets search—debtor

notice of intent to take 
oral deposition by 
nonstenographic means
A notice sent to opposing 
counsel of an intent to take a 
deposition after the judgment 
by use of only a dictating 
machine or a tape recorder, 
with no court reporter present.

writ of execution
A document that orders a 
court official to take a debtor’s 
property to pay a court 
decided debt. Execution is 
the official carrying out or 
completion of a court’s order 
or judgment.

posttrial garnishment
A separate, but ancillary, 
lawsuit, filed in the court that 
rendered the judgment, to 
permit the judgment creditor 
to collect on a judgment.

garnishment
A legal process, taken by a 
creditor who has received a 
money judgment against a 
debtor, to get the debtor’s 
money. This is done by 
attachment of a bank account 
or by taking a percentage of 
the debtor’s regular income.

garnishee
A person who holds money 
or property belonging to a 
debtor and who is subject 
to a garnishment.
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EXHIBIT 16–9 Writ of execution
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EXHIBIT 16–9 Writ of execution (continued)



 C H A P T E R  16 :  P O S T T R I A L  P R A C T I C E      463

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS, HOUSTON DIVISION

 )
Paragon Centre, )
 ) CIVIL ACTION NO. 06-81891
  Plaintiff, )
 )
  vs. )
 )
Imperial Gasoline Co., )
 )
  Defendant. )
 )
_________________________________________________ )

WRIT OF GARNISHMENT
TO: THE TEXAS LONGHORN BANK AND TRUST COMPANY, 444 Houston Plaza, Houston, Texas, 75429, Garnishee;

 1. Paragon Centre is the plaintiff in the case of Paragon Centre v. Imperial Gasoline Company, in Civil Action No. 06-81891, 
in the Federal District Court for the Southern District of Texas, Houston Division. In this case the plaintiff has a valid, 
uncollected judgment against the defendant for the sum of $750,000 with interest charged at a rate of 10% per year 
and costs of the suit.

 2. Plaintiff has applied for a writ of garnishment against The Texas Longhorn Bank and Trust Company.
 3. You are hereby commanded to appear before this court at 9 a.m. on November 22, 2007. You will at that time 

be required to answer under oath what property belonging to the defendant you have in your possession or 
had in your possession when this writ was served upon you, and what money owing to or belonging to the 
defendant you have in your possession or had in your possession when this writ was served upon you. At 
that time you will also be required to answer under oath what other persons you know of who have property 
belonging to the defendant in their possession or had in their possession at the time this writ was served 
upon you, and what other persons you know of who owe the defendant money or have possession of money 
belonging to the defendant or had in their possession when this writ was served upon you money belonging 
to the defendant.

 4. The official who served this writ upon you is also charged with serving the defendant, Imperial Gasoline Company, 
with a true copy of this writ.

Dated and Issued on October 22, 2007.

 ATTESTED TO BY:
 _____________________________________________
 Clerk of the Federal District Court, 
 Southern District of Texas, 
 Houston Division
 _____________________________________________
 Presiding Judge

EXHIBIT 16–10 Writ of garnishment
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FINDING IT ON THE INTERNET

The Federal Rules of Appellate Procedure, together with appellate rules for the Fifth Circuit, 
can be accessed at <http://www.ca5.uscourts.gov/docs/frap-iop.htm>. Access this site 
and determine the following information relating to an appeal of the Imperial case.

 a. Review the appellate rules for the Fifth Circuit and determine the final date to file a 
Notice of Appeal, assuming an entry of judgment or order date of July 18, 2007. 

 b. Determine the number of copies of the appellant’s brief that must be forwarded to 
the Fifth Circuit.

 c. Research the Fifth Circuit’s Web site and report to your attorney the median length 
of time that an appeal takes in that circuit, based on the most recent statistics 
available.

A zip format of the Federal Rules of Appellate Procedure is available at <http://www.
afda.org/afda/key/rules.htm>.

Appellate rules for the Supreme Court are located at the following site: <http://www.
law.cornell.edu/rules/supct/>.

Summary

• If the court has denied a motion for judgment as a matter of law made at the close 
of evidence, the motion may be renewed by service and filing within 10 days after 
entry of judgment. A motion for new trial under Rule 59 of the Federal Rules of Civil 
Procedure may be combined with this renewal of the motion for judgment, or, in the 
alternative, only a motion for new trial may be filed. The motion for new trial will 
state the legal grounds for the new trial.

• An appeal is filed by a party who has lost a case or who is dissatisfied with a judgment 
or a court order. The appeal asks that a higher court review the lower court’s decision. 
A person bringing an appeal is referred to as the appellant. The person who opposes an 
appeal is the appellee. Only questions of law are subject to review. The appellate court 
has no authority to consider questions relating to the facts of a case. The preliminary 
steps in an appellate procedure generally include (1) notice of appeal, (2) bond for 
costs or a supersedeas bond, (3) transcript order and preparation of pertinent record 
sections, and (4) filing of briefs by both parties. Following these preliminary steps, oral 
arguments are presented to the court, and the court renders its decision.

• The appellate brief is an integral part of the appeal. This formal document consists of 
the legal issues, the important facts, the legal arguments, and the legal authorities. You 
may be called on to help draft several types of briefs: the appellant’s brief, the appellee’s 
brief, and the reply brief. It is also possible for your attorney to write and file an amicus 
curiae or intervenor brief, which is voluntarily filed by an attorney who has been granted 
permission to present some legal argument before the court. The appellee may also 

http://www.ca5.uscourts.gov/docs/frap-iop.htm
http://www.afda.org/afda/key/rules.htm
http://www.afda.org/afda/key/rules.htm
http://www.law.cornell.edu/rules/supct/
http://www.law.cornell.edu/rules/supct/
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file a cross-appeal. A cross-appeal is an appeal filed by the appellee based on a different 
legal rationale than the appeal filed by the appellant. If the appellee files a cross-appeal, 
the appellant will file a brief in response to the issues presented in the cross-appeal. The 
appellee can then file a reply to the appellant’s response.

• Oral argument is the presentation of the basis for the appeal before the court of 
appeals. Oral arguments are permitted in all appellate cases unless, pursuant to local 
rules, a three-judge panel, after examination of the briefs, unanimously decides that 
oral argument is not needed. The paralegal may be requested to assist the attorney in 
preparing the written outline for the oral argument. This outline is incorporated into 
the oral argument notebook. For the convenience of the court, the paralegal may be 
asked to prepare a notebook of research for each justice, consisting of cases that your 
attorney anticipates the court will need to consider in its decision. The paralegal may 
be given the responsibility to deliver the exhibits to the court of appeals for the oral 
argument. As in a deposition or trial, the paralegal may be asked to attend the oral 
argument and make complete notes for the attorney’s use during her portion of the 
oral argument.

• If the losing party desires to appeal the decision of the court of appeals to a higher 
court, a petition for rehearing should be filed. A petition for rehearing asks that a 
higher court’s decision be reviewed. A petition for certiorari is a request for a rehearing 
before the United States Supreme Court. Statutory remedies allow for the execution of 
a judgment within 30 days after the entry of judgment, or sooner. The party seeking 
to execute the judgment is known as the judgment creditor. The party who must pay 
the judgment is known as the judgment debtor. Often it is helpful for the judgment 
creditor to uncover details about the financial condition of the judgment debtor. To 
facilitate this process, the law permits postjudgment discovery. Without the filing of 
a supersedeas bond, a writ of execution may be issued 10 days after entry of a final 
judgment order. A writ of execution is a court order compelling the sale of the judg-
ment debtor’s property to satisfy the judgment. Another means to collect a judgment 
is by using a postjudgment garnishment.

Key Terms

amicus curiae
appeal
appellant
appellant’s brief
appellee
appellee’s brief
cross-appeal
garnishee
garnishment
judgment creditor

judgment debtor
motion for enlargement 
 of time
notice of appeal
notice of intent to take 
 oral deposition by 
 nonstenographic means
oral argument
petition for certiorari
petition for rehearing

postjudgment 
 deposition
postjudgment 
 interrogatories
posttrial garnishment
pro se
supersedeas bond
writ of execution



466     PART IV: PRETRIAL, TRIAL, AND POST TRIAL

Review Questions

 1. What is a motion for judgment as a matter of law?

 2. What is a motion for a new trial?

 3. What is an appeal?

 4. Who are the parties to an appeal?

 5. What is a supersedeas bond? What is its purpose?

 6. List and define four types of appellate briefs.

 7. What duties does the paralegal have in relation to oral arguments?

 8. What postjudgment discovery devices are available to a judgment creditor?

 9. What is a petition for certiorari?

 10. What posttrial judgment procedures are available to collect a judgment?

Chapter Exercises

Where necessary, check with your instructor prior to starting any of these exercises.

 1. Review the laws of your state and find all state appellate court rules. Compare the state 
and federal court rules to determine the differences between the two.

 2. Prepare a memorandum describing the duties of the paralegal during the appellate 
process in relation to the transcript.

 3. Use the facts contained in the Imperial case to draft 10 postjudgment interrogatories 
to Paragon Centre.

 4. Prepare a notice of intent to take oral deposition by stenographic means for Jackson 
R. Towery, Chief Financial Officer of Paragon Centre. Draft 10 questions for your 
attorney to include in her deposition of Mr. Towery to determine the actual dam-
ages sustained by Paragon Centre because of the loss of tenants following the gas 
leak.

Chapter Project
Review the Imperial case in the opening Commentary. Recall that the case originated 
in Houston, Texas: the appeal must therefore be brought in the Fifth Circuit Court of 
Appeals. Remember also that each circuit has local rules that must be followed, in addi-
tion to the Federal Rules of Appellate Procedure. Draft a memo in which you tell a new 
paralegal in your firm about the requirements for the appellant’s brief in the Imperial 
case.
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THE BENNETT CASE
Assignment 16: Filing an Appeal
The Bennett case went to trial. The plaintiff lost and now wants to appeal. Prepare the 
notice of appeal and request for reporter’s transcript.

Student CD-ROM
For additional materials, please
go to the CD in this book.

Online CompanionTM

For additional resources, please go to
http://www.paralegal.delmar.cengage.com

http://www.paralegal.delmar.cengage.com
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Appendix A

[Page 1 of 20]
LEO BRADSHAW )

  ) Civil Action No. 10-7507
    Plaintiff, )

  )
  )

    v. )
  )

GEORGETOWN MEDICAL CENTER, et al. )
  )

    Defendants. )
  )
  )

APPEARANCES:

Johnson, Mall & Vickery
By: Gordon Lowell
For the Plaintiff

Mickelson, Kent, & Reeves
By: Charles Mickelson
For the Defendants

STIPULATIONS:

[Page 2 of 20]

It is hereby stipulated and agreed by and between counsel that all objections, except as to the form of the 
questions, be reserved until the time of the trial.

  Edwin DeVane, R.T., sworn

BY MR. LOWELL:
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 Q. Would you please state your full name for the record?

 A. Edwin DeVane.

 Q. Where are you employed, Mr. DeVane?

 A. Georgetown Medical Center.

 Q. At what address is Georgetown Medical Center located?

 A. 17810 Glessner Avenue, in Georgetown.

 Q. Mr. DeVane, would you briefly list your educational background.

 A.  I attended Georgetown County Community College, where I earned an associate of applied science degree 
in radiologic technology.

 Q. Do you have any board certification?

 A. Yes. I became a registered radiologic technologist in 2006 and a certified radiologic technologist in 2007.

[Page 3 of 20]

 Q. Would you explain the process required to become a certified radiologic technologist?

 A.  At least an associate’s degree is required, plus satisfactory performance on a state-administered, nationally 
recognized examination.

 Q. How many hours of clinical work were you required to perform as part of your education?

 A. I was required to perform 320 hours of supervised radiologic work at an approved center.

 Q. At what approved center did you perform your clinical work?

 A. At GMC.

 Q. And GMC is . . .

 A. I’m sorry. GMC is Georgetown Medical Center.

 Q. So, prior to being hired by GMC, you had 320 hours of clinical experience in their X-Ray Department.

 A. Radiology Department.

 Q. I beg your pardon.
[Page 4 of 20]

 A. It’s called the Radiology Department.
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 Q.  So, prior to being hired by GMC, you had 320 hours of clinical experience in their Radiology Department?

 A. Actually, I had a lot more experience than that.

 Q. Why is that?

 A.  Under state rules, once you’re in your second year of an accredited radiologic program, you can work in 
a department as long as you’re under the supervision of a CRT.

 Q. What exactly is a CRT?

 A. A Certified Radiologic Technologist.

 Q. So, you were hired by GMC during your second year in the program at Georgetown County Community College?

 A. That’s correct.

 Q. How many hours per week did you work?

 A. Well, it varied, but usually around 20.

 Q. So, before being hired on a full-time basis, you had worked how long for GMC?

[Page 5 of 20]

 A. About six months.

 Q. When were you hired on a full-time basis?

 A. Right after graduation.

 Q.  Totaling all this time, how long have you worked for the X-Ray, that is, the Radiology 
Department at GMC?

 A. Two years.

 Q. Are you familiar with the procedure manual at GMC?

 A. Yes. Everyone is required to read it and sign a form that indicates that they have done so.

 Q. And did you read it and sign the appropriate form?

 A. Yes I did.

(Deposition Exhibit 1 marked for identification)

 Q.  Mr. DeVane, I’d like you to take a look at the document that I have marked Exhibit 1 and tell me if 
that is the form that you signed.
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 A. Yes. That’s it.

[Page 6 of 20]

 Q. And is that your signature?

 A. Yes, it is.

(Deposition Exhibit 2 marked for identification)

 Q.  Mr. DeVane, I’d like you to take a look at the document that I’ve marked Exhibit 2 and tell me if that 
is a copy of the policy and procedure manual used at GMC.

 A. Yes, it is.

 Q.  Mr. DeVane, in a typical day at the hospital, how many patients do you see in the 
Radiology Department?

 A.  Typical day—there’s no such thing as a typical day. I probably see on an average of 30 to 40 patients 
a day.

 Q. Since you see so many patients, it is unlikely that you’d remember any single patient.

 A. That’s true.

 Q. Mr. DeVane, do you remember a patient named Leo Bradshaw?

 A. I sure do.

 Q. But you’ve just testified that you don’t remember most of your patients.

[Page 7 of 20]

 A. He’s the first one I ever saw come close to dying, so I’ll always remember him.

 Q. Do you remember why Mr. Bradshaw was taken to the Radiology Department?

 A. Yes. He was scheduled for an IVP.

 Q. And what is an IVP?

 A. An intravenous pyelogram.

 Q. Is this procedure dangerous?

 A. Not usually.

 Q. But it can be.
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 A. Oh sure, if the patient is allergic to the contrast material.

 Q. Mr. DeVane, let’s back up for a moment. Explain the procedure you performed on Mr. Bradshaw.

 A.  Well, we inject the patient with a contrast material. The contrast material acts sort of like a dye. That allows 
the radiologist to see things that he ordinarily wouldn’t see absent the contrast material.

 Q. And you say that this is a dangerous procedure.

 A. It can be if the patient has an allergic reaction to the contrast medium.

[Page 8 of 20]

 Q. Mr. DeVane, did Mr. Bradshaw realize the dangers involved in this procedure?

 A. I don’t think so.

 Q. And why do you say that?

 A. Well, the radiologist never explained it to him.

 Q.  And who was the radiologist on March 17 of last year when Mr. Bradshaw underwent 
this examination?

 A. Dr. Laura Cross.

 Q. How do you know that Dr. Cross did not explain the procedure to Mr. Bradshaw?

 A. Well, she gave me the informed consent form and told me to get his signature on it.

 Q. And what is an informed consent form?

 A.  It’s a form that explains the dangers of the procedure and tells the patient what alternatives 
are available.

 Q. And did you get his signature?

 A. Yes.

 Q. Did he ask you what the form was for?

[Page 9 of 20]

 A. Yes.

 Q. And did you tell him?

 A. I never got the chance.
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 Q. Why not?

 A. Dr. Cross came into the room and told him it was just for insurance purposes.

 Q. Is that standard procedure?

 A. That depends.

 Q. What does it depend on?

 A. Well, it depends on the radiologist.

 Q. What does the policy and procedure manual say?

 A.  Oh, the procedure manual is clear as a bell. It says the radiologist is required to explain the dangers of the 
procedure to the patient and to get his signature.

 Q. How often did Dr. Cross violate this explicit procedure?

 BY MR. MICKELSON:

[Page 10 of 20]

 A.  I object. Mr. DeVane has not been present every time Dr. Cross has performed her job in the Radiology 
Department. Therefore, he is not qualified to answer that question.

 BY MR. LOWELL:

 Q. How many times have you observed Dr. Cross violating this procedure?

 A. Every time I’ve worked with her.

 Q.  Mr. DeVane, are there any procedures that should be followed to help prevent an allergic reaction to a 
contrast material?

 A. Well, you really should ask patients if they have any allergies.

 Q. On the day in question, did Dr. Cross ask Mr. Bradshaw about his allergies?

 A. No.

 Q. Do you remember why she did not ask him about his allergies?

 A. I guess she thought we didn’t have the time.

 Q. Would the patient’s chart include this information?

 A. Yes.
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[Page 11 of 20]

(Deposition Exhibit 3 marked for identification)

 Q. Mr. DeVane, I’d like you to look at the document that I’ve marked Exhibit 3 and tell me what it is.

 A. It’s a copy of Mr. Bradshaw’s chart.

 Q. And what does it say about his allergies?

 A. It just says that he answered “yes” when he was asked about his allergies.

 Q. Is there any other information on his chart about his allergies?

 A. No.

 Q. Is that unusual?

 A. No, not really.

 Q. Why not?

 A.  Sometimes the patient doesn’t know exactly what he’s allergic to, and sometimes the admitting nurse 
doesn’t ask or gets busy with something else, things like that.

 Q. I see. Now, to your knowledge, did Dr. Cross check Mr. Bradshaw’s chart?

 A. No, she didn’t.
[Page 12 of 20]

 Q. You’re certain?

 A. Yes.

 Q. How can you be so certain?

 A. I asked her if she wanted to see the chart, and she said no.

 Q. Why was that?

 A. Well, like I said before, she thought we didn’t have the time for petty details.

 Q. Were those her words?

 A. Which words?

 Q. You said that Dr. Cross didn’t think you had time for “petty details.” Did she use the words “petty details”?

 A. Yes. That was one of her favorite sayings.
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 Q.  Now, since Mr. Bradshaw’s chart indicated a long history of allergies, would the IVP 
have been canceled?

 A. Not necessarily.

 Q. Why not?

[Page 13 of 20]

 A.  There are a few relatively new contrast materials that could be substituted for the one that 
we usually use.

 Q. Such as?

 A. Well, let’s see, there’s Iopamidol and Iohexol.

 Q. Why would these be preferable?

 A. The risk of anaphylactic shock is much lower if you use them.

 Q. Just what is anaphylactic shock?

 A. That’s what happened to Mr. Bradshaw.

 BY MR. MICKELSON:

 A.  I object. The witness is not in a position to say exactly what happened to 
Mr. Bradshaw.

 BY MR. LOWELL:

 Q. Mr. DeVane, could you rephrase your answer without referring to Mr. Bradshaw?

 A. I’ve forgotten the question.

 Q. What is anaphylactic shock?

[Page 14 of 20]

 A. That’s the medical term for an allergic reaction.

 Q. And is it life-threatening?

 A. It can be, yes.

 Q.  If the risk of shock is much less with these materials, why didn’t Dr. Cross use them?

 A. She told me that she thought they were much too expensive.
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 Q. Are there any other precautions that can be taken to lessen the risks that go along with an IVP?

 A.  Yes. You’re supposed to have some intravenous epinephrine nearby and ready to go just in case.

 Q. And what is intravenous epinephrine?

 A. It’s sort of like an antidote.

 Q. And was that antidote available?

 A. Not exactly.

 Q. Would you explain what you mean by that?

 A. We had some in the hospital, but we didn’t have it in the Radiology Department.

[Page 15 of 20]
 Q. Was Dr. Cross aware of this?

 A. Yes.

 Q. How can you be so certain?

 A. Because I told her so.

 Q. And how did she react?

 A.  Well, she got really angry. You see, we were really swamped that day and I think she just didn’t 
want to take the time.

 Q. And what did you do?

 A. Well, I told her again that we really shouldn’t perform the test without the epinephrine.

 Q. What did she do then?

 A. Well, she told me she was running the department and to mind my own business.

 Q. What did you say to that?

 A. I told her it was my business.

 Q. How did she react?

[Page 16 of 20]

 A. She told me to go to pharmacy and get the epinephrine.
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 Q. And did you?

 A. Yes.

 Q. What transpired next?

 A.  Apparently, Dr. Cross went ahead with the test after I left. When I got back, the crash cart 
was already there. Mr. Bradshaw had apparently suffered cardiac arrest.

 Q. Is it standard procedure to begin such a test without the antidote present?

 A. Absolutely not.

 Q. You’re certain of this?

 A.  Yes, I am. I was so shook up I double-checked the manual about 50 times. Without the epinephrine 
you’re not supposed to do anything.

 Q. Yet Dr. Cross went ahead with the test?

 BY MR. MICKELSON:

 A.  I object. Mr. DeVane was not present in the room when the alleged test took place. He cannot 
possibly know whether Dr. Cross administered the test.

[Page 17 of 20]

 BY MR. LOWELL:

 Q.  Mr. DeVane, what is hospital policy at GMC when something like this event occurs?

 A. You’re supposed to fill out an incident report.

 Q. And was one filled out in this case?

 A. Not to my knowledge.

 Q. Do you know why not?

 A. Dr. Cross said it wasn’t necessary.

 Q. Is that standard procedure?

 A. No, like I said, the manual says to fill out an incident report.

 BY MR. LOWELL:

 A. I have no further questions.
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 BY MR. MICKELSON:

 Q.  Just for the record, Mr. DeVane, you were not actually present in the X-Ray Department when 
Mr. Bradshaw suffered his trauma, is that correct?

[Page 18 of 20]

 A. No, it’s not correct.

 Q. It’s not correct? How so?

 A. It’s called the Radiology Department, not the X-Ray Department.

 Q.  Very well, then. You were not present in the Radiology Department when Mr. Bradshaw 
suffered his trauma?

 A. Yes. Like I said, I’d been sent to pharmacy.

 Q. So you really don’t know what happened in your absence?

 A.  No. I only know that when I came back to the department the crash cart was already there.

 Q. Mr. DeVane, do you know in fact that an incident report was never filed?

 A. No. I only know that Dr. Cross told me that it wasn’t necessary to fill out an incident report in this case.

 Q. How often have you seen that happen?

 A. See what happen?

 Q. How often have you witnessed events that you thought needed an incident report when none was filed?

[Page 19 of 20]

 A. Practically every day.

 Q.  Mr. DeVane, if Mr. Bradshaw’s heart attack had not resulted from an allergic reaction to the contrast 
medium, but had resulted from natural causes, would an incident report be required?

 A. No. An incident report is required only when someone has made a mistake.

 Q. Mr. DeVane, are you still employed at GMC?

 A. Yes. But not in the Radiology Department.

 Q. Why not?

 A. I left the department about six months ago.
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 Q. Why was that?

 A. I decided I couldn’t take the pressure.

 Q. Pressure like the day Mr. Bradshaw suffered his alleged allergic reaction?

 A. I guess so.

 Q.  Isn’t it possible that you were the one who made the mistake on the day that Mr. Bradshaw Bradshaw suffered 
his trauma?

 A. I don’t see how.

[Page 20 of 20]

 Q.  Well, you just said that you couldn’t take the kind of pressure you said you were under that day in the 
Radiology Department.

 A. I didn’t say that I couldn’t take the pressure on that particular day.

 Q.  Admit it, Mr. DeVane, you cracked under pressure that day and decided that you, and not Dr. Cross, 
a well-trained and highly respected radiologist, knew what was best for the patient.

 BY MR. LOWELL:

 A. I object. You’re badgering the witness. Move on with the examination.

 BY MR. MICKELSON:

 Q.  Mr. DeVane, between the radiologist and the radiologic technologist, who is presumed by the medical 
profession to know what’s best for the patient?

 A. The radiologist, I guess, but . . .

 Q. That’s all. I have no further questions for this witness.
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Client Interview Summary
Personal Data

Name Alice Bennett
Home Address 2367 Meadow Ln., New York, New York
Address for Billing Same
Home Telephone 212 555-1212
Work Telephone None
Cell Phone 212 555-3987
Fax Number None
E-mail aben@yahoo.com
Date of Birth 09/15/1970
Social Security No. 215-90-1111
Spouse’s Name Robert Bennett
Employer None

Information Relating to Claim
Client, Alice Bennett, provided the following information: Client believes that she was a recent victim of employment 
discrimination based on gender which occurred at Rikards-Hayley, an investment banking firm located at 121 Centre St., 
New York, New York. She began working for Rikards-Hayley four years ago (she started work on January 5). Her first job 
was in training and development, where she received nothing but superior evaluations from her supervisors. Approximately 
two years ago she was promoted to acting manager of the department. As acting manager she received superior evaluations.

Five months ago the company decided to fill the manager position permanently. Bennett applied for the position. She 
was told by her supervisor, Darren Blackwood, that management liked her work but that she did not quite fit the image 
they were seeking. She needed to lose weight as well as change her attitude toward male employees. She was perceived as 
being “too assertive.” It would be better, she was told, if she could show more deference. Bennett was not hired as manager. 
Instead, the company hired Martina Yardly.

After Yardly was hired, Bennett states that her life was made miserable. Yardly criticized her work constantly. She also 
made comments about her appearance, stating that even though she was not hired as manager, she should still try to lose 
weight and “fix herself up.” Two months ago, Bennett was fired.

When male employees in Bennett’s position are terminated from Rikards-Hayley, they commonly receive a severance 
package consisting of one year’s salary. Bennett received a severance package consisting of six months salary.

As a result of her treatment at work, Bennett claims that she suffered physically and emotionally. She is still seeing a 
doctor for physical and mental side effects of the stress. To date her medical bills total $2500. She has also been unable to 
find other work. In the year before she was terminated, Bennett earned $150,000.
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Relevant United States Code Sections—Employment Discrimination
Title 42

§ 2000e. Definitions
For the purposes of this subchapter—

 (a) The term “person” includes one or more individuals, governments, governmental agencies, political subdivisions, 
labor unions, partnerships, associations, corporations, legal representatives, mutual companies, joint-stock companies, 
trusts, unincorporated organizations, trustees, trustees in cases under Title 11, or receivers.

 (b) The term “employer” means a person engaged in an industry affecting commerce who has fifteen or more employees 
for each working day in each of twenty or more calendar weeks in the current or preceding calendar year, and any 
agent of such a person, but such term does not include (1) the United States, a corporation wholly owned by the 
Government of the United States, an Indian tribe, or any department or agency of the District of Columbia subject 
by statute to procedures of the competitive service (as defined in section 2102 of Title 5), or (2) a bona fide private 
membership club (other than a labor organization) which is exempt from taxation under section 501(c) of Title 26, 
except that during the first year after March 24, 1972, persons having fewer than twenty-five employees (and their 
agents) shall not be considered employers.

§ 2000e-2. Unlawful employment practices

 (a) Employer practices
It shall be an unlawful employment practice for an employer—

 (1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect 
to his compensation, terms, conditions, or privileges of employment, because of such individual’s race, color, religion, 
sex, or national origin; or

 (2) to limit, segregate, or classify his employees or applicants for employment in any way which would deprive or tend to 
deprive any individual of employment opportunities or otherwise adversely affect his status as an employee, because 
of such individual’s race, color, religion, sex, or national origin.

§ 2000e-5. Enforcement provisions

 (e) Time for filing charges; time for service of notice of charge on respondent; filing of charge by Commission with State 
or local agency; seniority system

 (1) A charge under this section shall be filed within one hundred and eighty days after the alleged unlawful employment practice 

occurred and notice of the charge (including the date, place and circumstances of the alleged unlawful employment practice) 

shall be served upon the person against whom such charge is made within ten days thereafter, except that in a case of an unlaw-

ful employment practice with respect to which the person aggrieved has initially instituted proceedings with a State or local 

agency with authority to grant or seek relief from such practice or to institute criminal proceedings with respect thereto upon 

receiving notice thereof, such charge shall be filed by or on behalf of the person aggrieved within three hundred days after the 

alleged unlawful employment practice occurred, or within thirty days after receiving notice that the State or local agency has 

terminated the proceedings under the State or local law, whichever is earlier, and a copy of such charge shall be filed by the 

Commission with the State or local agency.

 (f) Civil action by Commission, Attorney General, or person aggrieved; preconditions; procedure; appointment of attor-
ney; payment of fees, costs, or security; intervention; stay of Federal proceedings; action for appropriate temporary or 
preliminary relief pending final disposition of charge; jurisdiction and venue of United States courts; designation of 
judge to hear and determine case; assignment of case for hearing; expedition of case; appointment of master.
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 (3) Each United States district court and each United States court of a place subject to the jurisdiction of the United States shall 

have jurisdiction of actions brought under this subchapter. Such an action may be brought in any judicial district in the State 

in which the unlawful employment practice is alleged to have been committed, in the judicial district in which the employ-

ment records relevant to such practice are maintained and administered, or in the judicial district in which the aggrieved 

person would have worked but for the alleged unlawful employment practice, but if the respondent is not found within any 

such district, such an action may be brought within the judicial district in which the respondent has his principal office. For 

purposes of sections 1404 and 1406 of Title 28, the judicial district in which the respondent has his principal office shall in 

all cases be considered a district in which the action might have been brought.

 (g) Injunctions; appropriate affirmative action; equitable relief; accrual of back pay; reduction of back pay; limitations on 
judicial orders

 (1) If the court finds that the respondent has intentionally engaged in or is intentionally engaging in an unlawful employment 

practice charged in the complaint, the court may enjoin the respondent from engaging in such unlawful employment practice, 

and order such affirmative action as may be appropriate, which may include, but is not limited to, reinstatement or hiring of 

employees, with or without back pay (payable by the employer, employment agency, or labor organization, as the case may 

be, responsible for the unlawful employment practice), or any other equitable relief as the court deems appropriate. Back pay 

liability shall not accrue from a date more than two years prior to the filing of a charge with the Commission. Interim earnings 

or amounts earnable with reasonable diligence by the person or persons discriminated against shall operate to reduce the back 

pay otherwise allowable.

 (k) Attorney’s fee; liability of Commission and United States for costs

In any action or proceeding under this subchapter the court, in its discretion, may allow the prevailing party, other 
than the Commission or the United States, a reasonable attorney’s fee (including expert fees) as part of the costs, and the 
Commission and the United States shall be liable for costs the same as a private person.
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Relevant Code of Federal Regulations—Claim to EEOC
Title 29 Part 1601

COMMISSION

PART 1601—PROCEDURAL REGULATIONS—Table of Contents

Subpart B—Procedure for the Prevention of Unlawful Employment Practices

Sec. 1601.12 Contents of charge; amendment of charge.

 (a) Each charge should contain the following:

  (1)  The full name, address and telephone number of the person making the charge except as provided in Sec. 1601.7;

  (2)  The full name and address of the person against whom the charge is made, if known (hereinafter referred to as 
the respondent);

  (3)  A clear and concise statement of the facts, including pertinent dates, constituting the alleged unlawful employment 
practices: See Sec. 1601.15(b);

  (4)  If known, the approximate number of employees of the respondent employer or the approximate number of 
members of the respondent labor organization, as the case may be; and

  (5)  A statement disclosing whether proceedings involving the alleged unlawful employment practice have been com-
menced before a State or local agency charged with the enforcement of fair employment practice laws and, if so, 
the date of such commencement and the name of the agency.

 (b) Notwithstanding the provisions of paragraph (a) of this section, a charge is sufficient when the Commission receives 
from the person making the charge a written statement sufficiently precise to identify the parties, and to describe 
generally the action or practices complained of. A charge may be amended to cure technical defects or omissions, 
including failure to verify the charge, or to clarify and amplify allegations made therein. Such amendments and 
amendments alleging additional acts which constitute unlawful employment practices related to or growing out of 
the subject matter of the original charge will relate back to the date the charge was first received. A charge that has 
been so amended shall not be required to be redeferred.
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Rule 7. Pleadings Allowed; Form of Motions

 (a) Pleadings. Only these pleadings are allowed:

  (1) a complaint;

  (2) an answer to a complaint;

  (3) an answer to a counterclaim designated as a counterclaim;

  (4) an answer to a crossclaim;

  (5) a third-party complaint;

  (6) an answer to a third-party complaint; and

  (7) if the court orders one, a reply to an answer.

 (b) Motions and Other Papers.

  (1) In General. A request for a court order must be made by motion. The motion must:

   (A) be in writing unless made during a hearing or trial;

   (B) state with particularity the grounds for seeking the order; and

   (C) state the relief sought.

  (2) Form. The rules governing captions and other matters of form in pleadings apply to motions and other papers.

Rule 15. Amended and Supplemental Pleadings

 (a) Amendments Before Trial.

  (1) Amending as a Matter of Course. A party may amend its pleading once as a matter of course:

   (A) before being served with a responsive pleading; or

   (B)  within 20 days after serving the pleading if a responsive pleading is not allowed and the action is not yet on 
the trial calendar.

  (2)  Other Amendments. In all other cases, a party may amend its pleading only with the opposing party’s written 
consent or the court’s leave. The court should freely give leave when justice so requires.

  (3)  Time to Respond. Unless the court orders otherwise, any required response to an amended pleading must be made 
within the time remaining to respond to the original pleading or within 10 days after service of the amended 
pleading, whichever is later.
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5B Am. Jur. Pl. & Pr. Forms Civil Rights § 103

American Jurisprudence
Pleading and Practice Forms Annotated

Database updated October 2006

Civil Rights
III. Discrimination In Particular Matters

E. Employment
4. Sexual Discrimination

§ 103. Complaint, petition, or declaration—Discrimination in employment based on sex—Damages for discrimination, 
unlawful discharge, and fraud

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF 

DIVISION

‘
[Party]

v.     Civil Action, File Number
     [Designate name of document]
‘
[Party]

COMPLAINT

Plaintiff alleges:

FIRST CAUSE OF ACTION
Discrimination

 1. Plaintiff, [name of plaintiff ], is a resident of [county], residing at [address 1].
 2. Defendant, [name of corporation], is a corporation duly organized and existing under the laws of [state], engaged in the 

business of [type of business], with its principal place of business located at [address 2], [county].
 3. [If applicable, description of allegations regarding other defendants.]
 4. The acts alleged took place primarily within [county], [state], at [description of location where discriminatory acts took place].
 5. On [date 1], plaintiff filed a verified complaint with [name of administrative agency], alleging that defendant had 

committed an unlawful employment practice against plaintiff in violation of [citation of statute] within the preceding 
[period of time].

 6. On [date 2], [name of administrative agency] issued plaintiff a right-to-sue letter informing plaintiff of the right to 
file suit against defendant within [period of time]. On [date 3], plaintiff informed [name of administrative agency] that 
plaintiff had determined to file suit against defendant privately and requested that the accusation filed with [name of 
administrative agency] be dismissed.
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 7. Plaintiff is a female, [number of years] years of age, born on [date 4]. Plaintiff began working for defendant on [date 5]. 
From plaintiff ’s hiring to [date 6], she worked for defendant in numerous clerical positions. On [date 7], plaintiff was 
promoted by defendant to [description of position 1] at defendant’s [name of facility 1]. On [date 8], plaintiff was again 
promoted by defendant to the position of [description of position 2] at [name of facility 2] and served in that position 
until [date 9]. Plaintiff has worked competently and loyally for defendant throughout her [number of years] years of 
employment.

 8. As [description of position], plaintiff was one of a group of [description of job classification], [number in job of male 
employees in classification] men and [number in job of female employees in classification] women. On [date 10], defendant 
decided to attempt a consolidation of [description of job classifications] into a smaller number of offices. As the initial 
step in this process, defendant organized at [name of facility 2] a pilot program that would serve as a model for such 
consolidations.

 9. To head the [description of office] defendant promoted [name of male employee] from [location of facility]. [Name of male 
employee], a man, is [number of years] years of age and substantially less qualified for that position than plaintiff. [Name 
of male employee] had [number of years] years of experience with defendant. He started as a [description of position], and 
was promoted to [description of second position]. [Description of facts regarding any further promotions affecting employee.] 
By the time of male employee’s promotion to head the new office, plaintiff worked for defendant for [number of years] 
years in [description of job title] and had held the position of [description of other position] for [number of years] years. By 
[date 11], plaintiff was not only substantially more experienced than [name of male employee], but was more competent 
at [description of managerial position].

 10. In spite of this overwhelming difference in suitability for [description of position], defendant entirely overlooked and 
rejected plaintiff for [description of position]. [Name of male employee] was placed in [description of position], at a pay 
level and a benefit level substantially above plaintiff ’s.

 11. [If applicable, description of any further facts supporting claim of defendant’s promotion of other parties less qualified than 
plaintiff.]

 12. [If applicable, description of any further facts supporting plaintiff ’s claim of promotion requests to males and defendant’s 
refusal to promote her.]

 13. Instead of a promotion to [description of position], defendant offered plaintiff a position as a [description of lesser or equal 
position]. At such time, defendant did offer plaintiff a [percentage 1]% pay increase to accompany the move, but stated 
that her salary would be “red-circled,” or frozen at the new level subsequently.

 14. [If applicable: description of any further facts supporting claim of defendant’s general or systematic discriminatory pattern in 
favor of equivalently less experienced and qualified males and against equivalently more experienced and qualified females.]

 15. After plaintiff ’s service and qualifications were persistently ignored in favor of less able and qualified male employees, 
and after defendant informed plaintiff that she would not be considered for positions she was amply qualified for in 
favor of less qualified men, plaintiff found her position completely untenable and resigned on [date 12].

 16. The conduct of defendant, as set forth above, constitutes unlawful discrimination against plaintiff on the basis of sex, 
in violation of [citation of statute].

 17. As a proximate result of defendant’s conduct, plaintiff has suffered and continues to suffer substantial losses in earn-
ings, job experience, retirement benefits, and other employee benefits that she would have received absent defendant’s 
discrimination. Furthermore, plaintiff has incurred additional costs and expenses due to defendant’s discrimination. 
Plaintiff does not know at this time the exact amount of her damages, but is informed and believes, and thereon 
alleges, that the amount of her loss will be $[dollar amount 1] or more. Plaintiff requests leave of the court to amend 
the complaint when these damages are more fully known.

 18. As a further proximate result of the above-mentioned acts, plaintiff has suffered humiliation, mental pain and anguish, 
all to plaintiff ’s damage of $[dollar amount 2].
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 19. The above-mentioned acts of defendant were willful, wanton, malicious, and oppressive, and justify the awarding of 
exemplary and punitive damages of $[dollar amount 3].

SECOND CAUSE OF ACTION
Breach of Contract

 20. Plaintiff refers to the allegations of Paragraphs 1 through 15 of the First Cause of Action, and by such reference 
repleads and incorporates them as though fully set forth here.

 21. At all times relevant to this action, defendant has represented to employees in various writings, including but not lim-
ited to, personnel policies and procedure manuals, retirement and profit-sharing plan and employee guidelines, that 
their employment relationship with defendant would be based on good faith, that employees would be treated fairly 
and equitably, that employees would be judged on the basis of individual merit and ability, and that employees would 
receive just compensation for their services rendered to defendant. These provisions and representations form part of 
plaintiff ’s express employment contract with defendant.

 22. Prior to plaintiff ’s constructive discharge by defendant on [date 13], plaintiff had performed all conditions, covenants, 
promises, duties, and responsibilities required of her to be performed in accordance and in conformity with her employ-
ment contract.

 23. On [date 14], defendant breached plaintiff ’s contract and wrongfully failed to judge plaintiff on the basis of merit and 
ability, and wrongfully and without cause forced plaintiff to resign by committing such deliberate actions that rendered 
plaintiff ’s working conditions intolerable.

 24. As a result of defendant’s breach of contract as mentioned above, plaintiff has suffered and will suffer damages in excess 
of the jurisdictional requirements of this court. Plaintiff requests leave to amend this complaint on learning the extent 
of the damages.

THIRD CAUSE OF ACTION
Breach of Implied Covenant of Good Faith and Fair Dealing

 25. Plaintiff refers to the allegations of Paragraphs 1 through 15 of the First Cause of Action and Paragraphs 21 through 23 
of the Second Cause of Action, and by reference repleads and incorporates them as though fully set forth here.

 26. The above-described employment agreement has implied in law a covenant of good faith and fair dealing by which 
defendant promised to give full cooperation to plaintiff in her performance under the employment agreement and to 
refrain from any act that would prevent or impede plaintiff from performing all of the conditions of the agreement.

 27. Beginning on approximately [date 15], and culminating with defendant’s constructive discharge of plaintiff on [date 16], 
defendant breached its implied covenant of good faith and fair dealing with regard to plaintiff by:

 (a) discriminatorily refusing to judge plaintiff on the basis of her ability and merit;

 (b) refusing and failing to make available to her equal opportunity for promotion and advancement;

 (c) failing and refusing to reconsider plaintiff ’s merit and ability for promotion or transfer;

 (d) failing to give any consideration to plaintiff ’s long-term record of employment service;

 (e) violating company procedures regarding job interviews for openings and transfers, including but not limited to, 
interviews of qualified candidates who have expressed a desire to be considered; and

 (f) failing to consider fairly plaintiff for either [description of position 1] or [description of position 2] despite plaintiff ’s 
abundant qualifications and the impending elimination of plaintiff ’s present position by defendant, all with the object 
of denying plaintiff the opportunity to continue in [description of position 1], forcing plaintiff to quit her employment, 
reducing salary costs, and avoiding its obligation to pay plaintiff employment and retirement benefits.
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 28. As a proximate cause of defendant’s breach of the covenant of good faith and fair dealing, plaintiff has suffered and 
continues to suffer substantial losses in earnings, retirement benefits, and other employee benefits that she would have 
received had defendant not breached the agreement. Plaintiff requests leave to amend this complaint on learning the 
extent of the damages.

 29. As a further proximate resulting of the above-mentioned acts, plaintiff has suffered humiliation, mental pain and 
anguish, all to plaintiff ’s damage of $[dollar amount 4].

 30. The above-mentioned acts of defendant were willful, wanton, malicious, and oppressive, and justify the awarding of 
punitive and exemplary damages of $[dollar amount 5].

FOURTH CAUSE OF ACTION
Wrongful Discharge

 31. Plaintiff realleges and incorporates by reference each allegation contained in Paragraphs 1 through 15 of the First 
Cause of Action, Paragraphs 21 and 23 of the Second Cause of Action, and Paragraphs 26 and 27 of the Third Cause 
of Action, and by reference repleads and incorporates them as though fully set forth here.

 32. The above-described actions of defendant constitute a wrongful discharge entitling plaintiff to general, compensatory, 
and punitive damages.

FIFTH CAUSE OF ACTION
Intentional Infliction of Emotional Distress

 33. Plaintiff realleges and incorporates by reference each allegation contained in Paragraphs 1 through 15 of the First 
Cause of Action, Paragraphs 21 and 23 of the Second Cause of Action, and Paragraphs 26 and 27 of the Third Cause 
of Action, and by reference repleads and incorporates them as though fully set forth here.

 34. Defendant, in committing the above-described acts, intended to and did inflict severe emotional distress upon plain-
tiff. Defendant acted with a reckless disregard of the probability of causing emotional distress to plaintiff.

 35. As a direct result of the outrageous acts and omissions, conduct, and discrimination, plaintiff became physically dis-
traught and sustained shock to her nervous system and suffered severe emotional distress, all resulting in damages to 
her in excess of $[dollar amount 6].

SIXTH CAUSE OF ACTION
Fraud, Deceit, and Misrepresentation

 36. Plaintiff realleges and incorporates by reference each allegation contained in Paragraphs 1 through 15 of the First 
Cause of Action, Paragraphs 21 and 23 of the Second Cause of Action, Paragraphs 26 and 27 of the Third Cause of 
Action, and Paragraph 34 of the Fifth Cause of Action, and by reference repleads and incorporates them as though 
fully set forth here.

 37. Defendant made material misrepresentation of the fact that plaintiff be judged on the basis of merit and ability, and 
that plaintiff would be given an opportunity to interview and be evaluated for all the positions opening up in the 
[description of office].

 38. Defendant concealed facts from plaintiff which defendant had an affirmative duty to disclose to the effect that defendant 
would not provide plaintiff with an opportunity to be evaluated on a nondiscriminatory basis for transfer or promotion.

 39. Defendant held itself out as being situated so that plaintiff would reasonably rely on defendant. Defendant made the 
material misrepresentations and concealed facts with the knowledge of the falsity of the representations made, with 
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the intent to induce plaintiff to rely on such representations. As a consequence, plaintiff reasonably relied on the 
fraudulent and material misrepresentations.

 40. As a result of defendant’s fraud, deceit, and misrepresentations as set forth above, plaintiff has suffered and will suffer 
damages in excess of the jurisdictional requirements of this court. Plaintiff requests leave to amend this complaint on 
learning the extent of the damages.

 41. Defendant’s fraudulent actions towards plaintiff were willful and intentional, and were made with the intent to vex, 
annoy, oppress, and injure plaintiff, and therefore plaintiff is entitled to punitive damages of $[dollar amount 7].

WHEREFORE, plaintiff requests judgment as follows:

On Second Cause of Action

 1. Actual damages against defendant of $[dollar amount 8], with interest thereon from the date of judgment until paid.

On First, Third, Fourth, Fifth, and Sixth Causes of Action

 1. Actual damages of $[dollar amount 9], or to be established at trial;

 2. General and compensatory damages of $[dollar amount 10];
 3. Punitive damages of $[dollar amount 11].

On all Causes of Action

 1. Costs of suit;

 2. Reasonable attorneys’ fees; and

 3. Such other and further relief as the court may deem just and equitable. Dated: [date 17].

[Signature and address]

Notes
West’s Key Number Digest
West’s Key Number Digest, Civil Rights 158.
Legal Encyclopedias
Sexual discrimination in employment in general. Am. Jur. 2d, Job Discrimination §§ 135 et seq.

Reprinted with permission of West Group
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Glossary

active data  Computer-generated records within a computer 
system that are in current use.

affidavit  A written statement sworn to before a person officially 
permitted by law to administer an oath.

affirm  1. Make firm; repeat agreement; confirm. 2. When a 
higher court declares that a lower court’s action was valid and 
right, it “affirms” the decision.

affirmative defense  The part of a defendant’s answer to a 
complaint that goes beyond denying the facts and arguments of 
the complaint. It sets out new facts and arguments that might win 
for the defendant even if everything in the complaint is true.

agent  A person authorized (requested or permitted) by another 
person to act for him or her; a person entrusted with another’s 
business.

agent for service of process  Individual designated by a cor-
poration who is authorized to be served with a lawsuit against the 
corporation.

allegation  A statement in a pleading that sets out a fact that the 
side filing the pleading expects to prove.

alternative dispute resolution (ADR)  Ways to resolve legal 
problems without a court decision; for example, arbitration, medi-
ation, minitrial, rent-a-judge, summary jury trial, and so on.

amicus curiae  A person allowed to give argument or appear in 
a lawsuit (usually to file a brief, but sometimes to take an active 
part) who is not a party to the lawsuit.

answer  The first pleading by the defendant in a lawsuit. This 
pleading responds to the charges and demands of the plaintiff ’s 
complaint. The defendant may deny the plaintiff ’s charges, may 
present new facts to defeat them, or may show why the plaintiff ’s 
facts are legally invalid.

appeal  Asking a higher court to review the actions of a lower 
court in order to correct mistakes or injustice.

appellant  The person who appeals a case to a higher court.

appellant’s brief  Brief of the person bringing an appeal.

appellate jurisdiction  The power and authority of a higher 
court to take up cases that have already been in a lower court 
and the power to make decisions about these cases. The process 
is called appellate review. Also, a trial court may have appellate 
jurisdiction over cases from an administrative agency.

appellee  The person against whom an appeal is taken.

appellee’s brief  Brief of the person who opposes an appeal.

arbitration  Resolution of a dispute by a person (other than a 
judge) whose decision is binding. This person is called an arbitra-
tor. Submission of the dispute for decision is often the result of 
an agreement (an arbitration clause) in a contract. If arbitration is 
required by law, it is called compulsory.

arbitrator  The person who resolves a dispute in an arbitration 
hearing.

arb-med  An arbitrator is allowed to act as a mediator after 
hearing the arbitration.

attachment  Formally seizing property (or a person) in order 
to bring it under the control of the court. This is usually done 
by getting a court order to have a law enforcement officer take 
control of the property.

attorney-client privilege  A privilege that belongs to the 
client in an attorney-client relationship that requires the 
attorney to treat all information revealed to him or her, or 
to anyone employed by the attorney, as confidential. Because 
the privilege belongs to the client rather than to the attorney, 
only the client can give permission for the revelation of such 
confidential matters.

authorization  A signed statement empowering someone (such 
as a doctor or employer) to give out information that might oth-
erwise be treated as confidential.
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backup data  Computer-generated records within a computer 
system that are stored as a precautionary measure.

baseball arbitration  Each side presents its evidence to the 
arbitrator, each party informs the arbitrator what one number it 
believes the award should be, and the arbitrator must choose one 
of those proposed awards, based on the evidence heard.

Bates numbering  The numbering of documents in a lawsuit 
using a machine.

brief  A written statement prepared by one side in a lawsuit to 
explain its case to the judge. It usually contains a fact summary, a 
law summary, and an argument about how the law applies to the 
facts. Most such “briefs” are not brief.

capacity  Legal ability to do something.

caption  The heading or introductory section of a legal paper. 
The caption of a court paper usually contains the names of the 
parties, the court, and the case number.

cause of action  1. Facts sufficient to support a valid lawsuit. 
2. The legal theory upon which a lawsuit (“action”) is based.

certiorari (Latin)  “To make sure.” A request for certiorari 
(or “cert.” for short) is like an appeal, but one that the higher 
court is not required to take for decision. It is literally a writ from 
the higher court asking the lower court for the record of the case. 
[pronunciation sir-sho-rare-ee]
character evidence  Testimony about a person’s personal traits 
and habits that is drawn from the opinions of close associates, 
from the person’s reputation in the community, or from the 
person’s past actions.

chronological deposition summary  A written abridgement 
of a deposition that records the information produced by the 
deposition based on a specified temporal sequence.

circumstantial evidence  Facts that indirectly prove a main fact 
in question.

cite check  Looking at all the citations in a document to verify 
accuracy and proper form.

civil law  Laws dealing with private disputes between parties.

civil litigation  The process of resolving private disputes through 
the court system.

civil procedure  The laws and rules that govern how non-
criminal lawsuits are handled by the individuals involved and 
by the court.

claim statute  A type of law that requires a written notice 
describing a claim to be presented to the defendant before a lawsuit 
can be filed.

class action  A lawsuit brought for you and other persons in 
the same situation.

clawback agreement  An agreement, sometimes called 
a nonwaiver agreement, that allows the parties to agree that 
privileges can be asserted after evidence has been sent to the 
other party if the data retriever discovers that it has accidentally 
included privileged information in the evidence sent to the 
data requester.

common interest privilege  The rule that protects any com-
munication that takes place between attorneys for different clients 
when those clients share a common interest.

compensatory damages  Damages awarded for the actual loss 
suffered by a plaintiff.

complaint  The first main paper filed in a civil lawsuit. It 
includes, among other things, a statement of the wrong or harm 
done to the plaintiff by the defendant, a request for specific help 
from the court, and an explanation of why the court has the power 
to do what the plaintiff wants.

compound request  A request made by a party in a lawsuit to 
another party in that lawsuit to admit in a single statement the 
truthfulness of two or more facts.

compulsory counterclaim  A counterclaim based on the same 
subject or transaction as the original claim.

compulsory examination  An examination that a party to a 
lawsuit has been ordered by the court to undergo concerning a 
physical or mental condition.

compulsory joinder  A party or issue that must be included in 
a case.

computer  During the discovery process, the term computer 
includes desktop PCs, laptops, mobile phones, personal digital 
assistants (PDAs), and home computers that are part of a network.

concurrent jurisdiction  “Running together”; having the 
same authority; at the same time. For example, courts have con-
current jurisdiction when each one has the power to deal with 
the same case.

confessor-penitent privilege  A privilege designed to protect 
the confidentiality of any communication between an individual 
and his or her confessor when the relationship involves the spiri-
tual support of the penitent. The privilege belongs to the penitent 
rather than the confessor. However, the law also protects the con-
fessor who has taken a religious oath not to reveal the content of 
such counseling sessions.

confidentiality agreement  An agreement that is designed to 
protect confidential information, trade secrets, and other secret data 
from being revealed during the discovery process in a lawsuit.

conflict of interest  Being in a position where your own needs 
and desires could possibly lead you to violate your duty to a 
person who has a right to depend on you, or being in a position 
where you try to serve two competing masters or clients.
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consent decree  A settlement of a lawsuit or prosecution in 
which a person or company agrees to take certain actions without 
admitting fault or guilt for the situation causing the lawsuit.

consideration  The reason or main cause for a person to make 
a contract; something of value received or promised to induce 
(convince) a person to make a deal. Without consideration a 
contract is not valid.

contingent fee  Payment to a lawyer of a percentage of the 
“winnings,” if any, from a lawsuit rather than payment of a flat 
amount of money or payment according to the number of hours 
worked.

contribution  The right of a person who has paid an entire debt 
(or judgment) to get back a fair share of the payment from another 
person who is also responsible for the debt.

costs  Expenses of one side in a lawsuit that the judge orders the 
other side to pay or reimburse.

count  Each separate part of a complaint or an indictment.

counterclaim  A claim made by a defendant in a civil lawsuit 
that, in effect, “sues” the plaintiff.

court of appeals  A court that decides appeals from a trial court. 
In most states it is a middle-level court (similar to a United States 
Court of Appeals) but in some states it is the highest court.

court reporter  An individual who records word for word the tes-
timony of sworn witnesses in court or at depositions and who may 
be required to compose a written transcript of that testimony.

criminal law  Having to do with the law of crimes and illegal 
conduct.

criminal procedure  The procedure by which a person accused 
of a crime is brought to trial and given punishment.

cross-appeal  An appeal by the appellee.

cross-claim  A claim brought by one defendant against another 
that is based on the same subject matter as the plaintiff ’s lawsuit.

curriculum vitae  A list of an expert’s credentials, including 
each educational and professional credential, and a summary of 
publications and research projects.

damages  Money that a court orders paid to a person who has 
suffered damage (a loss or harm) by the person who caused the 
injury (the violation of the person’s rights).

declaration  A statement under penalty of perjury that certain 
facts are true or believed to be true.

declaratory relief  A court order defining or explaining the rights 
and obligations of parties under some contract or other document.

deemed admitted  A principle which holds that an undenied 
request for admission is treated as if it were admitted.

default  Failure to take a required step in a lawsuit; for example, 
failure to file a paper on time. Such default can sometimes lead to 
a default judgment against the side failing to file the paper.

defendant  The person against whom a legal action is brought. 
This legal action may be civil or criminal.

demand for inspection  A discovery technique that involves a 
request to enter property to inspect that property to gain facts in 
relation to the lawsuit.

demeanor  Physical appearance and behavior. The demeanor of 
a witness is not what the witness says, but how the witness says it.

demurrer  A legal pleading that says, in effect, “even if, for the 
sake of argument, the facts presented by the other side are correct, 
those facts do not give the other side a legal argument that can 
possibly stand up in court.” The demurrer has been replaced in 
many courts by a motion to dismiss.

deponent  An individual who responds to questions during a 
deposition.

deposition  An out-of-court question-and-answer session under 
oath, conducted in advance of a lawsuit, as a part of the discovery 
process. A deposition can be taken from a party to the lawsuit or 
from a witness who is not a party but who is believed to possess 
knowledge pertaining to the suit.

deposition summary  A written abridgement of a deposition 
that condenses the question-and-answer period to a concisely 
written, understandable account.

deposition upon written questions  A deposition before a 
court reporter, which consists of oral responses by the deponent 
to written questions.

digital discovery  See e-discovery.

direct evidence  Proof of a fact without the need for other facts 
leading up to it. For example, direct evidence that dodos are not 
extinct would be a live dodo.

disclosure  The process of revealing some information that was 
previously unknown or difficult to comprehend.

discovery  The procedure that the parties to a lawsuit follow in 
order to uncover the facts that are involved in the suit. Generally, 
the system involves an exchange of information among the parties 
using certain established discovery techniques including depositions, 
interrogatories, requests for real evidence, requests for physical and 
mental examinations, and requests for admissions.

dismissal with prejudice  A court order or judgment that ends 
a lawsuit. No further lawsuit may be brought by the same persons 
on the same subject.

dismissal without prejudice  A court order or judgment that 
ends a lawsuit. A further lawsuit may be brought by the same 
persons on the same subject.
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diversity of citizenship  The situation that occurs when persons 
on one side of a case in federal court come from a different state 
than persons on the other side. Complete diversity (all of the plaintiffs 
are from a different state than all the defendants) allows the court to 
accept and decide the case based on the court’s diversity jurisdiction, 
provided certain other criteria are met. Diversity of citizenship also 
applies to suits between citizens and foreign nationals.

docket number  A number assigned to a lawsuit by the court; each 
pleading or document filed in the action must bear this number.

document  An artifact that contains written matter, such as 
words or figures, in the form of a message or record.

document production log  A method of keeping track of 
documents in a lawsuit by categorizing those documents based on 
source and file location. The document production log should also 
indicate whether the documents have been excluded as privileged.

duplicative  A term that describes a request made during dis-
covery that replicates a request that was made at some previous 
time during the lawsuit.

e-discovery (also electronic discovery and digital 
discovery)  A series of techniques and tools that involves the 
use of a wide variety of electronic resources to conduct discovery 
in an efficient and economical way.

electronic discovery  See e-discovery.

electronically stored information (ESI)  Computer-generated 
records such as those found in e-mail files, databases, calendaring 
programs, and all other relevant data files created by spreadsheets, 
word processing, or any analogous program.

engrossment (or engrossing)  The process of creating the 
final form of a document just before that document is used in a 
formal setting.

entry of default  Action by a court clerk noting that the defen-
dant has failed to file a proper response to the complaint.

equitable relief  Just, fair, and right relief for a particular 
situation.

ESI requester  The party in a lawsuit who requests data, includ-
ing ESI, from the other party.

ESI retriever  The party to a lawsuit from whom data, including 
ESI, is requested during the discovery stage.

evidence log  A document attached to an item of physical 
evidence recording the chain of possession (chain of custody) of 
that piece of evidence.

ex parte  With only one side present.

exclusive jurisdiction  If a court has exclusive jurisdiction over 
a subject, no other court in the area can decide a lawsuit on that 
subject.

expert witness  A person possessing special knowledge or expe-
rience who is allowed to testify at a trial not only about facts (like 
an ordinary witness) but also about the professional conclusions 
he or she draws from these facts.

extant data  Computer-generated records within a computer 
system that are hidden in the system, generally because they have 
been deleted.

fictitiously named defendants  Defendants in a lawsuit who 
are not identified by their correct names; usually refers to the prac-
tice in some state courts of including several “Does” as defendants 
to provide for discovery of additional defendants after the statute 
of limitations has run.

filing  Giving a paper to the court clerk for inclusion in the case 
record.

flat fee  A legal fee based on a fixed sum rather than on an 
hourly rate or a percentage of a recovery.

form books  Books containing sample forms for legal profes-
sionals to follow in preparing pleadings and other documents.

garnishee  A person who holds money or property belonging to 
a debtor and who is subject to a garnishment.

garnishment  A legal process, taken by a creditor who has 
received a money judgment against a debtor, to get the debtor’s 
money. This is done by attachment of a bank account or by taking 
a percentage of the debtor’s regular income.

general appearance  Coming before a court and submitting to 
its jurisdiction in a case.

general denial  A type of answer in which all of the allegations 
of the complaint are denied.

general jurisdiction  The power of a court to hear and decide 
any of a wide range of cases that arise within its geographic area.

general release  A document by which a claim or right is 
relinquished.

general verdict  A verdict in which the jury must simply decide 
in favor of the plaintiff, by specifying an amount of money damages, 
or decide in favor of the defendant.

general verdict with interrogatories  Requires that the jury 
find for the plaintiff or the defendant, and requires that the jury 
members answer specific fact questions.

good cause  A legally acceptable reason for doing something or 
for refusing to do something.

guardian ad litem  A guardian who is appointed by a court to 
take care of the interests of a person who cannot legally take care 
of him- or herself in a lawsuit involving that person.
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habit  The way a person usually responds to a particular situation.

hearsay  A statement about what someone else said (or wrote 
or otherwise communicated). Hearsay evidence is evidence con-
cerning what someone said outside of a court proceeding that is 
offered in the proceeding to prove the truth of what was said.

higher court  Court of appeals.

high-low agreement  The parties agree that the outcome of 
the case will be no less than “X” dollars (the low) and no more 
than “Y” dollars (the high).

hourly billing  A legal fee based on a fixed amount for each 
hour the law firm spends on the case.

in camera  A term that describes a hearing or other proceeding 
that is held in the judge’s private chambers out of the sight and 
hearing of any spectators; in private; in chambers.

in controversy  In the case of a physical or mental examination, 
the prerequisite that the condition to be examined must be at issue 
in the lawsuit.

in rem jurisdiction  The authority of a court to hear a case 
based on the fact that property, which is the subject of a lawsuit, 
is located within the state in which the court is situated.

inactive data  Computer-generated records within a computer 
system that are relatively up to date but are not used on a routine 
basis.

indemnification  A concept allowing a defendant who has paid 
a judgment to seek reimbursement from another defendant.

indispensable party  A person who has such a stake in the 
outcome of a lawsuit that the judge will not make a final decision 
unless that person is formally joined as a party to the lawsuit.

injunction  A judge’s order to a person to do or to refrain from 
doing a particular thing.

interpleader  A procedure in which persons having conflicting 
claims against a third person may be forced to resolve the conflict 
before seeking relief from the third person.

interrogatories  Written questions delivered, as part of the 
overall discovery process, by one party in a lawsuit to another 
party in the same lawsuit, requiring the second party to provide 
written responses to those interrogatories.

judgment  The official decision of a court about the rights and 
claims of each side in a lawsuit. “Judgment” usually refers to a final 
decision that is based on the facts of the case and made at the end 
of a trial. It is called a judgment on the merits.

judgment creditor  A person who has proved a debt in court 
and is entitled to use court processes to collect it.

judgment debtor  A person who has yet to satisfy a judgment 
that has been rendered against him or her.

judicial admission  A statement or other piece of evidence that 
has been admitted and which can, therefore, be introduced dur-
ing the trial.

judicial notice  The act of a judge in recognizing the existence 
or truth of certain facts without bothering to make one side in a 
lawsuit prove them. This is done when the facts are either com-
mon knowledge and undisputed or are easily found and cannot 
be disputed.

jurisdiction  1. The geographical area within which a court 
(or a public official) has the right and power to operate. 2. The 
persons about whom and the subject matters about which a court 
has the right and power to make decisions that are legally binding.

jury instructions  Directions given to the jury by the judge just 
before he or she sends the jurors out to deliberate and return a 
verdict, explaining the law that applies in the case and spelling out 
what must be proved and by whom.

laches  The legal doctrine that a delay (in pursuing or enforc-
ing a claim or right) can be so long that the person against whom 
you are proceeding is unfairly hurt or prejudiced by the delay 
itself. Laches is an equitable defense, used when a plaintiff delays 
unfairly in starting a lawsuit.

leading question  A question that shows a witness how to 
answer it or suggests the preferred answer.

legal error  A mistake in the way the law is interpreted or 
applied to a situation.

limited jurisdiction  Authority to hear only certain kinds of cases.

litigation hold  An order issued by an attorney to a client
telling that client’s employees and associates to stop the routine 
handling of all ESI, especially as that routine involves the dele-
tion of ESI.

litigation response team  A group of highly trained individu-
als who are charged with the job of learning all there is to know 
about the client’s e-data system, including all backup, retrieval, 
formatting, deletion procedures, and so on.

loan receipt agreement  A contract between a claimant and 
settling tortfeasor by which they agree that one of them will pros-
ecute the claim against another tortfeasor.

local rules of court  Rules that are adopted by individual courts 
and apply only in those courts.

long-arm statutes  A state law that allows the courts of that 
state to claim jurisdiction over (decide cases directly involving) 
persons outside the state who have allegedly committed torts or 
other wrongs inside the state. Even with a long-arm statute, the 
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court will not have jurisdiction unless the person sued has certain 
minimum contacts with the state.

lower court  Another term for a trial court.

Mary Carter agreement  A secret or semisecret agreement 
between the claimant and one or more, but not all, the tortfeasors.

med-arb  The dispute is mediated first, and if the dispute is not 
settled, the parties then move into the arbitration phase, which 
would generally be binding.

mediation  Outside help in settling a dispute. The person who 
does this is called a mediator. This is different from arbitration 
in that a mediator can only persuade, not force, people into a 
settlement.

mediation statement  A statement of facts and legal argument 
for your case.

mediator  The person who helps settle a dispute through 
mediation.

medical diary  A document in which the client keeps track of 
medical treatment, daily health complaints, type and amount of 
medication, mileage to physicians’ offices, and other related medi-
cal expenses.

medical privilege  The medical privilege exists between a 
patient and a medical practitioner and is designed to protect the 
patient’s confidential communication with the practitioner. The 
privilege covers communication made between the patient and 
physicians, psychiatrists, podiatrists, psychologists, and dentists.

memorandum of points and authorities  A legal argument 
in the form of a discussion or analysis of the law that applies to 
the case.

metadata  Computer data about data including such things 
as a tracking record that shows how the data was compiled, who 
compiled it, what it was used for, where it is stored, and so on.

metadata mining  The process of searching metadata for 
evidence.

mock deposition  A practice session that attempts to duplicate 
the question-and-answer period that will occur during a real depo-
sition. The objective of a mock deposition is to help the party or 
witness rehearse for an upcoming deposition.

mock jury  A group of independent individuals chosen to reflect 
the probable makeup of the actual jury.

mock trial  A practice trial prior to the date of the actual trial, 
intended to reveal the strengths and weaknesses of a party’s case.

more definite statement  A request that the judge require 
an opponent in a lawsuit to file a less-vague or less-ambiguous 
pleading.

motion  A request that a judge make a ruling or take some other 
action. Motions are either granted or denied by the judge.

motion for change of venue  A request from a party that the 
court transfer the case to a proper court.

motion for enlargement of time  A motion requesting addi-
tional time for an appeal, including the reasons that the additional 
time is needed and the number of additional days required.

motion for involuntary dismissal  A motion requesting dis-
missal of a lawsuit by the court either prior to judgment or by 
virtue of a judgment against the plaintiff based upon the verdict 
of the jury or the decision of the court after trial.

motion for judgment as a matter of law  In a jury trial, a 
request from one party that the judge decide the case in that party’s 
favor on the basis that no facts have been proved that would support 
a jury’s decision for the other party.

motion for judgment notwithstanding the verdict  In a 
jury trial, a request from one party that the judge decide the case 
in that party’s favor on the basis that no facts have been proved 
that would support a jury’s decision for the other party.

motion for judgment on the pleadings  A motion claiming 
that the allegations in the pleadings are such that no controver-
sial issues remain and that judgment can be entered for only 
one party.

motion for mistrial  A motion asking that the judge termi-
nate a trial prior to its conclusion because the jury is unable 
to reach a verdict, because of prejudicial error that cannot be 
corrected or eliminated by any action the court might take, or 
because of the occurrence of some event that would make it 
pointless to continue.

motion for more definite statement  A motion made in 
response to a complaint in which the defendant challenges the 
clarity or specificity of the complaint.

motion for new trial  A motion made after a trial requesting 
that the judge set aside the verdict or judgment and grant a new 
trial to the parties.

motion for protective order  A motion made during discovery 
asking the court to limit a discovery request.

motion for relief from judgment or order  A request to the 
court by one party that the court set aside any judgment, order, 
or proceeding.

motion for sanctions  A request to the court from one party 
that penalties be imposed on the other party for violating the pro-
visions of Rule 11 of the Federal Rules of Civil Procedure.

motion for summary judgment  A motion requesting that 
judgment be entered immediately because there are no disputed 
factual issues in the case.
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motion in limine  A motion or request made of the court, usu-
ally at the start of a trial and outside the presence of the jury.

motion to amend  A request by one party to the court to allow 
a change in the content of a pleading.

motion to compel  A request by one party to the court for an 
order requiring the other side to comply with a discovery request.

motion to dismiss  A request that the court dismiss or strike 
the case.

motion to quash service of summons  A request that the 
court declare that service of the complaint and summons is inval-
id, either because the court lacks jurisdiction over the defendant or 
because of some procedural problem with the service itself.

motion to quash the return of the service  Motion made by 
a defendant who claims that he was improperly served with the 
summons and complaint.

motion to strike  A request made to the court to delete part or 
all of a pleading; can also refer to a request made during trial to 
delete testimony.

motion to tax costs  A motion made after trial challenging the 
costs of suit that are claimed by the prevailing party.

movant  Person who makes a motion.

mutual release  An agreement by which each party relinquishes 
its claims against the other.

negotiation  1. Discuss, arrange, or bargain about a business deal. 
2. Discuss a compromise to a situation.

night baseball arbitration  The parties submit their proposals 
in confidence to the arbitrator after evidence is presented, the 
arbitrator then assigns a value to the case, and the parties agree to 
accept the high or low figure closest to the arbitrator’s value.

nonresponsive documents  Documents that need not be 
presented to a party in answer to a request from that party for the 
production of those documents.

notice  A formal notification of intent; the knowledge of a 
particular set of facts; the formal acquisition of the knowledge of 
a fact or set of facts.

notice of appeal  The process by which appellate review is 
initiated; specifically, written notice to the appellee advising him 
or her of the appellant’s intention to appeal.

notice of hearing on the motion  The part of a written 
motion that describes the nature of the motion being made and 
tells when and where a hearing on the motion will occur.

notice of intent to take deposition upon written questions
A notice spelling out the date, time, and place of a planned deposi-
tion upon written questions. The notice will also indicate the name 
and address of the intended deponent as well as the identity of the 

officer who will attend the deposition. A subpoena must accom-
pany any such notice served upon a nonparty to the lawsuit.

notice of intent to take oral deposition  A notice spelling 
out the date, time, and place of a planned deposition. The notice 
will also indicate the name and address of the intended deponent 
as well as the identity of the attorney who will ask the questions 
during the deposition.

notice of intent to take oral deposition by nonstenographic 
means  A notice sent to opposing counsel of an intent to take a 
deposition after the judgment by use of only a dictating machine 
or a tape recorder, with no court reporter present.

on point  A law or prior case that directly applies to the facts of 
the present case.

open stipulation  An agreement between parties or their 
attorneys that a defendant need not answer a complaint within 
the time directed by law and need not answer until specifically 
notified by the plaintiff to do so.

opening statement  The introductory statements made at 
the start of a trial by lawyers for each side. The lawyers typically 
explain the version of the facts best supporting their side of the 
case, how these facts will be proved, and how they think the law 
applies to the case.

oral argument  The presentation of each side of a case before an 
appeals court. The presentation typically involves oral statements 
by a lawyer, interrupted by questions from the judge.

oral deposition  A deposition that involves the actual presence 
of the deponent who responds aloud to the questions asked by 
an attorney.

order  A written command or direction given by a judge.

order shortening time  A ruling from the court, often in con-
nection with motions, allowing a moving party to give less notice 
of a hearing on a motion than is required by statute.

original jurisdiction  The power of a court to take a case, try 
it, and decide it (as opposed to appellate jurisdiction, the power of 
a court to hear and decide an appeal).

overbroad  A term that describes a request made during discov-
ery that is so wide ranging and inclusive that it asks for more evi-
dence than could ever be useful to the other party in the lawsuit.

page-line deposition summary  A written abridgement of a 
deposition that records the information produced by the deposi-
tion in the order in which it was actually presented during the 
deposition process.

paper data  Electronic data that has been reduced to a hard 
copy for filing purposes as a safeguard against the loss of that e-
data due to the breakdown of the computer system.
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partial release  The relinquishment of some claims and the 
retention of others by a party.

peremptory challenges  The automatic elimination of a 
potential juror by one side before trial without needing to state 
the reason for the elimination. Each side has the right to a certain 
number of peremptory challenges.

permissive counterclaim  A claim made by a defendant in a 
civil lawsuit that, in effect, “sues” the plaintiff, based on entirely 
different things from the plaintiff ’s complaint.

permissive joinder  A concept allowing multiple parties to be 
joined in one lawsuit as plaintiffs or defendants as long as there is 
some common question of fact or law.

personal jurisdiction  The power or authority of the court to 
make a ruling affecting the parties before the court.

personal service of process  Notice of a lawsuit or other pro-
ceeding, which is given to a party by personally delivering a copy 
of the papers to that party.

petition  A written request to a court that it take a particular 
action. In some states the word is limited to written requests 
made when there is no other side in a case; and in some states, 
petition is used in place of complaint (the first pleading in a 
lawsuit).

petition for certiorari  A request to a higher court for review, 
but which the higher court is not required to take for decision. 
Certiorari is a writ from the higher court asking the lower court 
for the record of the case.

petition for rehearing  A request to reconsider an action 
that may have been wrongly taken or overlooked in a previous 
hearing.

physical or mental examination  An examination that a party 
to a lawsuit must undergo concerning a physical or mental condi-
tion that is at issue in a pending legal action.

plaintiff  A person who brings (starts) a lawsuit against another 
person.

pleadings  Formal, written statements of each side of a civil case.

postjudgment deposition  A deposition that can be taken 
after judgment, with only a dictating machine or a tape recorder, 
with no court reporter present.

postjudgment interrogatories  Written questions that the 
judgment debtor must answer in writing about his or her assets.

posttrial garnishment  A separate, but ancillary, lawsuit, filed 
in the court that rendered the judgment, to permit the judgment 
creditor to collect on a judgment.

prayer  Request. That part of a legal pleading (such as a com-
plaint) that asks for relief (help, money, specific court action, an 
action from the other side, etc.).

preliminary injunction  A court order made prior to final 
judgment in the case, directing that a party take some action 
or refrain from taking some action until the trial in the case 
takes place.

presumption  A conclusion or inference drawn. A presumption 
of law is an automatic assumption required by law that whenever 
a certain set of facts shows up, a court must automatically draw 
certain legal conclusions.

pretrial conference  A conference that is designed to make the 
process of conducting a lawsuit as efficient, simple, economical, 
and fair as possible. The process may involve a simplification of 
the pleadings, a limitation on the witnesses to be called at trial, a 
narrowing of the issues to be considered at trial, a simplification 
of the discovery process, and so on.

primary sources  Books that contain the actual law (e.g., case 
reporters, codes, constitutions).

privilege against self-incrimination  A privilege granted by 
the Fifth Amendment to the United States Constitution that 
prevents a criminal defendant from being forced to testify against 
him- or herself.

privilege log  A method of keeping track of documents that are 
shielded by the attorney-client privilege, the work product privi-
lege, the medical privilege, the confessor-penitent privilege, or the 
common interest privilege.

privileged documents  Documents that are shielded by the 
attorney-client privilege, the work product privilege, the medical 
privilege, the confessor-penitent privilege, or the common interest 
privilege.

pro se  A person representing himself or herself (as a defendant 
or plaintiff ) without a lawyer in a court proceeding (and whether 
the matter is civil or criminal).

procedural law  The rules of carrying on a civil lawsuit or a 
criminal case (how to enforce rights in court) as opposed to sub-
stantive law (the law of the rights and duties themselves).

proof of service  Written verification that papers have been 
delivered to a party, detailing when, where, and how the papers 
were delivered.

proof of service by mail (certificate of mailing)  Verification 
that a pleading, motion, or other document has been served by 
mailing a copy of the document to another party or attorney.

protective order  An order that is issued by the court in a law-
suit that protects a party in the suit from revealing information, 
documents, data, or other types of evidence to another party who 
has previously requested the production of that evidence.

punitive or exemplary damages  Extra money given to pun-
ish the defendant and to help keep a particularly bad act from 
happening again.
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qualified denial  A type of answer denying all of the allegations 
of the complaint except those that are specifically admitted.

quasi in rem jurisdiction  Authority of a court to hear a case based 
on the fact that the defendant owns property that is located within 
the state, even though that property is not the subject of the lawsuit.

quick peek agreement  An agreement that allows the data 
retriever to give evidence to the data requester for a preliminary 
assessment while still preserving all privileges associated with that 
evidence.

quiet title action  A way of establishing clear ownership of land.

real party in interest  The person who will ultimately benefit from 
winning a lawsuit, whether or not that person brought it initially.

rebuttal evidence  Formal contradiction of statements made 
by an adversary.

redaction  A procedure that involves removing information 
from a document before duplicating the document and turning 
the duplicate over to another party in a lawsuit in response to a 
request for production. The removal is justified because the infor-
mation is immaterial or privileged.

release  A document by which a claim or right is relinquished.

relevant evidence  Evidence that tends to prove or disprove a 
fact that is important to a claim, charge, or defense in a court case.

remand  Send back. For example, a higher court may remand 
(send back) a case to the lower court, directing the lower court to 
take some action.

removal  The transfer of a case from one court to another (most 
commonly, from a state to a federal court, often for civil rights 
reasons).

renewed motion for judgment as a matter of law  Asks the 
district court to disregard the jury findings and enter judgment for 
the movant in spite of the jury’s verdict for the nonmovant.

reply  In federal pleading, the plaintiff ’s response to the defen-
dant’s answer or counterclaim.

representation letter  A letter from an attorney to a new client 
establishing the ground rules of the litigation, including fees, bill-
ing rates, retainer, and work to be performed by the law firm.

request for a physical or mental examination  A request 
made by one party in a lawsuit to another party in that lawsuit 
to undergo a physical or mental examination provided that the 
examination in question involves a condition that is at issue in 
the pending action.

request for admission  A request made by a party in a lawsuit 
to another party in that lawsuit to admit to the truthfulness of a 
fact or the genuineness of a piece of evidence such as a written 
contract, a memo, or some other physical item.

request for documents  A request that a party or other indi-
vidual involved in a lawsuit provide specific documents or other 
physical evidence to the party making the request for such docu-
ments or physical evidence.

request for the production of documents and entry upon 
land for inspection  A request that a party or other individual 
involved in a lawsuit provide specific documents or other physical 
evidence to the party making the request for such documents or 
physical evidence. This discovery technique can also involve a 
request to enter land to inspect that land to gain facts in relation 
to the lawsuit.

rescission  The annulment of a contract.

responsive documents  Documents that must be presented to 
a party in answer to a request from that party for the production 
of those documents.

restitution  Giving something back; making good for something.

retainer  1. Employment of a lawyer by a client. 2. The specific 
agreement in definition no. 1.

retainer agreement  An agreement between an attorney and a 
client setting forth the fee arrangement.

reverse  Set aside. For example, when a higher court reverses 
a lower court on appeal, it sets aside the judgment of the lower 
court and either substitutes its own judgment for it or sends the 
case back to the lower court with instructions on what to do 
with it.

Rules of Professional Conduct  American Bar Association rules 
stating and explaining what lawyers must do, must not do, should 
do, and should not do. They cover the field of legal ethics.

secondary authority  1. Persuasive authority. 2. Writings 
about the law, such as articles, treatises, and encyclopedias. 

service of process  The delivery (or its legal equivalent, such as 
publication in a newspaper in some cases) of a legal paper, such as 
a writ, by an authorized person in a way that meets certain formal 
requirements. It is the way to notify a person of a lawsuit.

settlement  To come to an agreement about a price, debt, pay-
ment of a debt, or disposition of a lawsuit.

settlement agreement  A contract between two or more par-
ties to settle a case; it involves the voluntary, mutual assent of 
the parties and the give-and-take element of consideration. The 
agreement must be legal and must be made by parties with the 
capacity to contract.

settlement brochure  A summary of facts designed to get the 
other side to settle a case.

settlement conference  A meeting of the parties to discuss 
settlement of the case.
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settlement letter  A detailed account of the information 
needed to determine the benefit of settling a case.

settlement summary  A summary of all essential information 
outlining the benefits of settling the case at an early stage in the 
litigation.

shadow jury  A group of persons (selected to be similar to the 
real jurors) paid by one side in a lawsuit to observe the trial and 
give their reactions.

special appearance  Showing up in court for a limited purpose 
only, especially to argue that the court lacks jurisdiction over you 
or your client. Special appearances have been replaced in federal 
courts and many state courts by motions or pleadings for the same 
purpose.

special verdict  The jury answers specific questions about the 
case, and the court then applies the law to the facts found by the 
jury to determine which party is entitled to judgment.

specific denial  A type of answer in which the defendant specif-
ically replies to each of the contentions alleged in the complaint.

specific performance  Being required to do exactly what was 
agreed to.

statute of limitations  A time limit. For example, a statute of 
limitations is a law that sets a maximum amount of time after 
something happens for it to be taken to court.

stipulation  An agreement between lawyers on opposite sides 
of a lawsuit.

subject matter jurisdiction  The authority that a court has to 
hear a particular type of case.

subpoena  A written order issued by a court or an administra-
tive agency commanding the presence of a person in order for 
that person to give testimony in an official proceeding. The word 
subpoena is an abbreviated form of the Latin term subpoena ad 
testificandum.
subpoena duces tecum  A written order issued by a court or 
an administrative agency commanding the presence of a person 
in order for that person to give testimony and to surrender the 
evidence that is enumerated in the subpoena. Generally, such 
evidence takes the form of documents, records, letters, memos, 
and so on.

subscription  Sign a document.

substantive law  The basic law of rights and duties (contract law, 
criminal law, accident law, law of wills, etc.) as opposed to procedural 
law (law of pleading, law of evidence, law of jurisdiction, etc.).

summons  A notice delivered by a sheriff or other authorized 
person informing a person of a lawsuit against him or her.

supersedeas bond  A bond put up by a person who appeals 
a judgment. Supersedeas is a judge’s order that temporarily holds 

up another court’s proceedings or, more often, temporarily stays 
a lower court’s judgment. The bond delays the person’s obligation 
to pay the judgment until the appeal is lost.

supplemental jurisdiction  A federal court’s right to decide 
a claim based on a nonfederal issue if this claim depends on 
the same set of facts as does a federal claim in the case before 
the court.

supreme court  The highest of the United States courts and the 
highest court of most, but not all, of the states.

temporary restraining order (TRO)  A judge’s order to a per-
son to not take a certain action during the period prior to a full 
hearing on the rightfulness of the action.

third-party complaint  A complaint brought by a defendant in 
a lawsuit against someone not in the lawsuit.

tickler system  A calendaring system.

topical deposition summary  A written abridgement of a 
deposition that records the information produced by the deposi-
tion according to certain designated topics.

transcript  A typed or word-processed copy of the testimony 
of a witness produced by a court reporter following the oral testi-
mony of the witness at trial or at a deposition; an official record 
of the proceedings of a court.

trial  The process of deciding a case (giving evidence, making 
arguments, deciding by a judge and jury, etc.) which occurs if 
the dispute is not resolved by pleadings, pretrial motions, or 
settlement. A trial usually takes place in open court and may be 
followed by a judgment, an appeal, and so on.

trial brief  A document prepared by a lawyer to use at trial. It 
usually contains lists of witnesses, evidence, and citations as well 
as arguments to be presented.

trial court  A court where the parties to a lawsuit file their plead-
ings and present evidence to a judge or jury.

trial notebook  A binder that contains, in complete or sum-
mary form, everything necessary to prosecute or defend a case.

trust account (trust deposit)  Money or property put in a 
bank to be kept separate (often for ethical or legal reasons) or used 
for a special purpose.

unduly burdensome  A term that describes a set of interroga-
tories made during discovery that is so complex and detailed that 
it will require the party answering the interrogatories to spend 
excessive time, effort, and expense, and which will result in a 
burden on that party that far exceeds any benefit gained by the 
opposing party.
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venue  The local area where a case may be tried. Court systems 
may have jurisdiction (power) to take a case in a wide geographic 
area, but the proper venue for the case may be one place within 
that area for the convenience of the parties or other reasons. 
Jurisdiction is the subject of fixed rules, but venue is often left up 
to the discretion (good judgment) of the judge.

verification  Swear in writing to the truth or accuracy of a 
document.

video conference  An electronic conference setup that permits 
several individuals at widely separated geographical locations to 
discuss the planning of the case. The video setup generally requires 
the use of television cameras, microphones, monitors, and a speaker 
system at each location.

voir dire examination  The preliminary in-court questioning 
of a prospective witness (or juror) to determining competency 
(or suitability) to decide a case.

Web conference  An electronic conference setup that permits 
individuals at separate locations to meet online via the Internet 
using personal computers.

work product privilege  A privilege that protects any informa-
tion prepared by an attorney in a lawsuit, if that information is 
prepared by the attorney or anyone employed by the attorney, in 
anticipation of litigation or to present at trial.

writ  A judge’s order requiring that something be done outside 
the courtroom or authorizing it to be done.

writ of execution  A document that orders a court official to 
take a debtor’s property to pay a court-decided debt. Execution 
is the official carrying out or completion of a court’s order or 
judgment.
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Index

A
AAA (American Arbitration Association), 390
ABA (American Bar Association), 18, 240
AbacusLaw software, 70
Access databases, 300
Accommodations, arranging for, 412–419
Acrobat software, 123
Actions at law, 135
Actions in equity, 135
Active data, 224–225, 320
Administrative agency hearings, 11
Administrative databases, 297
Administrative Office of the United States Courts, 265
Adobe Acrobat software, 123
ADR. See Alternative dispute resolution
Affidavits, 188
Affirm, defined, 41
Affirmative defenses, 168–169
Agency allegations, 140
Agency hearings, 11
Agents, 97
Agents for service of process, 97
AHIMA (American Health Information 

Management Association), 304
Allegations

agency, 140
defined, 119
of multiple claims, 129–133

Alternative dispute resolution (ADR)
court-related, 385–387
defined, 22
overview, 11
private, 387–390

Alternatives to litigation, 11–12
Amending

claims, 184
complaints, 153–156
motions for, 204
pleadings, 177, 399

American Arbitration Association 
(AAA), 390

American Bar Association (ABA), 18, 240
American Health Information Management 

Association (AHIMA), 304
American Jurisprudence Pleading and 

Practice Forms Annotated, 136
Amicus Attorney software, 70
Amicus curiae, 451
Ancillary jurisdiction, 40
Answers

amending, 177
defined, 8
drafting, 169–175
failure to provide, 188–189
filing, 175–176
overview, 167–169
serving, 175–176
types of, 167–169

Antitrust laws, 232
Appeals

civil cases, 7
criminal cases, 7
defined, 443
motions for enlargement 

of time, 451
notices of, 445–446
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Appeals (continued)
ordering transcripts, 446–449
overview, 443–444
supersedeas bonds, 446
transmitting records, 449–451

Appeals courts, 29–30
Appellants

defined, 443
responsibilities regarding transcripts, 449

Appellate briefs
appellant’s, 455–457
appellee’s, 457
checklist for preparing, 454
drafting statement of facts, 453–455
filing, 457–458
format of, 453
overview, 451–453
reply, 457
researching law, 453
serving, 457–458
timetable for, 444

Appellate jurisdiction, 30, 41–42
Appellate rules for the Fifth Circuit, 464
Appellees

defined, 443
responsibilities regarding transcripts, 449

Arbitration
baseball, 389
binding, 388–389
clause, 11
compulsory, 11
defined, 11
high-low, 389
night baseball, 389
nonbinding, 386–387, 389

Arbitrators, 11
Arb-med, 390
Asbestos litigation, 10
Assets searches, 460
Associates, role of, 15
Attachments, 48
Attorney-client privilege

discovery and, 230
interrogatories and, 285–286
requests for admission and, 359
requests for documents and, 322

Attorneys
confidentiality, 75–76
fees, 76–77
honesty, 76

Authenticating documents, 104–105
Authorizations, defined, 91
Automated litigation support, 19

B
Backup data, 224–225, 320
Baseball arbitration, 389
Bates numbering system, 337
Beginning of trial, motions at, 399
Best evidence rule, 105
Bill of costs, 209, 446–448
Binding arbitration, 388–389
Bracketed arbitration, 389
Bradshaw, Leo, 248
Breach of contract, 63
Briefs. See also Appellate briefs

defined, 29
trial, 412–418

Broad productions, 316
Brochures, settlement

client’s medical history, 376
client’s personal history, 376
damages, 376
evaluation, 376
statements of facts, 375–376

Burden of proof, 287–288
Business entities, 124
Business litigation, 10

C
Capacity, 122–124, 377
Captions

answer, 170
complaint, 140
defined, 120

Case law, defined, 13
Case Law Update and E-Discovery News, 288
Case Management and Electronic Case Files 

(CM/ECF) system, 146–147
Causes of action

alleging multiple claims, 129–133
client interview preparation, 89
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determining existence of, 60–63
drafting complaints, 140–141
multiple parties and, 133–134

CCJ (Conference of Chief Justices), 265
Cell phone depositions, 251–252
Certificates

of mailing, 200
of service, 282

Certification of compliance with 
Rule 32(a), 453, 455

Certified shorthand reporters, 249
Certiorari, 32
Challenges

for cause, 424
to complaint, 184–187
peremptory, 424–425

Changes of venue, motions for, 205
Character evidence, 103–104
Checklists

answer, 176
appellate brief, 454
client documents and ESI production, 

335–336
complaint, 145
deposition testimony, 259
drafting interrogatories, 282
drafting interrogatory answers, 284
evidence source, 109
fact witness source, 96
in rem jurisdiction, 48
initial client interview, 94
motions, 200–201
paralegal skills, 18
personal jurisdiction, 47
trial preparation, 397–398

Chronological deposition summaries, 263
Chronology of cases, 402
Circumstantial evidence, 101
Cite checks, 412
Civil cases, 7
Civil Justice Reform Act of 1990, 385
Civil law, 5–7
Civil lawsuits, 9–11
Civil litigation, 5–9
Civil rights litigation, 10
Claim statutes, 66–68

Claims
frivolous, 72
of privilege, 233

Class Action Fairness Act of 2005, 12
Class actions, 126–127
Clawback agreements

Federal Rules of Civil Procedure, 225, 325
overview, 233–235
problems with, 235–236

Client communication, 74
Client interviews

overview, 88
paralegal’s role in, 94–95
preparing, 89–94

Clients. See Parties
Closing arguments, 430–431
Clostermann case, 218
CM/ECF (Case Management and Electronic 

Case Files) system, 146–147
Code pleading jurisdictions, 129
Common interest privilege

discovery and, 231
interrogatories and, 285–286
requests for admission and, 359
requests for documents and, 322

Communication
with client, 74
with opposing party, 74–75
privileged, 107

Compel, motions to, 205, 229, 283, 330–331
Compensatory damages, 134
Complaints. See also Answers

alleging jurisdiction and venue, 127–128
amending, 153–156, 184
counterclaims, 177–180
cross-claims, 180–182
drafting, 136–144
filing, 21, 144–147
format of, 119–121
parties, 121–127
pleadings, 119, 129–134
replying to, 162–167
requests for damages/relief, 134–136
serving, 150–153
summons, 147–149
third-party, 177, 182–184
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Complete diversity, 36–37
Compound requests for admission, 360–361
Compulsory counterclaims, 178
Compulsory examination, 295–299
Compulsory joinder, 126
Computer systems. See also Electronically stored 

information
document production requests, 318
on-site inspections, 341–344

Computerized data. See Electronically stored 
information

Concurrent jurisdiction, 37–38
Conference of Chief Justices (CCJ), 265
Conferences

discovery, 236–237
pretrial, 237, 398
settlement, 376–377
video, 222
Web, 222

Confessor-penitent privilege
discovery and, 232
interrogatories and, 286
requests for admission and, 359
requests for documents and, 323

Confidentiality agreements
interrogatories and, 287
protective orders and, 232–233
requests for documents and, 323–324

Conflicts of interest, 72–74
Consent decrees, 383–384
Constitutional limitations, 44–46
Contingent fees, 76
Contributions, 178
Control of evidence, 109
Cooperating with discovery, 240–242
Corel Presentation software, 434
Corel WordPerfect software, 123, 287, 300
Corporate Counsel Magazine, 340
Corporations, 124
Costs. See also Fees

bill of, 209, 446–448
defined, 77
discovery, 227
motions to tax, 321
requests for documents, 315
of retrieving ESI, 321

Counterclaims, 177–180, 184
Counts, 133
Court reporters, 249, 449
CourtCall LLC, 210
Courtesy copies, 147
Court-ordered involuntary dismissals, 

382–384
Court-related ADR, 385–387
Courts. See also Federal courts; State courts

appeals, 29–30
contacting personnel, 420
overview, 27
small claims, 34
supreme, 30–31
trial, 29

Cover sheets, civil, 142–144
Criminal cases, 7
Criminal law, 5–7
Cross, Laura, 248
Cross-appeals, 443
Cross-claims, 177, 180–182, 184
Cross-examinations, 428–429
Curricula vitae, 399

D
Damages

calculating, 370
requests for, 134–136
settlement brochures, 376

Database software, 402
Dates of discovery, 65
Declarations, 197
Declaratory relief, 135
Deemed admitted rule, 352, 359
Default judgments, 8, 188–189
Defaults, 8
Defendants

case in chief of, 429
defined, 8, 121
elusive, 96–99
fictitious, 125
jurisdiction over, 42–44

Deleted ESI, 239
Demands

for inspection, 341
for relief, 134–136
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Demeanor, 101
Demurrers, 186
Denials

general, 167, 170–171
qualified, 168, 172
specific, 167, 171–172

Deponents, 249
Deposition summaries, 263–264
Depositions

advantages/disadvantages of, 250
defined, 222
e-discovery and, 251–252
expense of, 227
overview, 248–250
paralegal’s role in, 252–264
postjudgment, 459
requests for documents at, 311–313
upon written questions, 264–266

DeVane, Edwin, 248
Digital depositions, 251
Direct evidence, 101
Direct examination, 427–429
Directed verdicts, motions for, 208, 433
Disclosure statements, 142
Disclosures

conferences, 236–237
duty to supplement, 238–240
excluded categories, 237–238
of expert testimony, 238
initial, 237
pretrial, 238

Discovery
under AAA rules, 390
in arbitration, 390
choice of methods, 222–224
cooperating with, 240–242
defined, 8–9
developments concerning, 219
disclosures, 236–240
ESI, 219, 221–222, 224–227
ethical considerations in, 227
expense of, 227
under FAA, 390
informal, 220
limits on, 230–236
objectives of, 220

scope of, 228–229
strategies, 221

Discovery conferences, 236–237
Dismiss, motions to, 186, 204
Dismissals, 382–383
Distribution of settlement funds, 385
District court clerks, 449, 451
Diversity of citizenship, 36–37
Docket numbers, 144–145
Docketing fees, 446
Document assembly programs, 386
Document coders, 332
Document production logs, 337
Document summaries, 332
Documentary evidence, 104–105
Documents

controlling, 334–337
copying, 337
defined, 314
filing, 338
formatting, 316
labeling, 338
number of, 316–317
numbering, 337–338
of opposing party, 331, 339
organizing, 316
reviewing, 338

“Does,” 125, 141
Duplicative requests

for admission, 360
defined, 258
for documents, 323

Duty to supplement, 238–240, 285
DVDs, 251

E
Early neutral evaluations, 386
E-depositions (electronic depositions), 252
E-discovery (electronic discovery), 251–252
E-filing (electronic filing), 123, 145–147
E-interrogatories (electronic interrogatories), 280
Electronic depositions (e-depositions), 252
Electronic discovery (e-discovery), 251–252
Electronic filing (e-filing), 123, 145–147
Electronic interrogatories 

(e-interrogatories), 280
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Electronically stored information (ESI)
amendments, 228, 241–242
characteristics of, 225–226
checklist for, 335–336
claims of privilege and, 233
e-interrogatories and, 280
formatting, 316
forms of, 280–281
inadvertent production of, 324–325
interrogatories and, 272–274
levels of, 228–229
medical reports and, 305
metadata, 281
mutual disclosures and, 311
on-site inspections and, 341–344
organizing, 316
overview, 219
personnel, 224–225
requests for documents and, 317–321
rescued, 281
strategies and, 226–227
tools for discovery of, 221–222
video conferences, 222
volume of, 317
Web conferences, 222

E-mail, 168, 202, 318–319
Employment litigation, 10
Engrossment, 284
Enlarged exhibits, 411
Enlargement of time, motions for, 451–453
Entries of default, 188
Equitable relief, 135
ESI. See Electronically stored information
ESI requesters, 228–229
ESI retrievers, 228–229
Et al., 170
Ethical considerations

after accepting cases, 74–81
deciding to accept cases, 72–74
in discovery, 227

Evaluation of claims, 376
Evidence

best evidence rule, 105
character, 104
circumstantial, 101
direct, 101
documentary, 104–105

to establish habit, 104
exceptions to hearsay, 106–107
expert witnesses, 110–112
Federal Rules of Evidence, 102–103, 

108, 111, 250
forms of, 102
hearsay rule, 105–106
methods for locating and preserving, 108–110
overview, 101
presentation of, 427
privileged communications, 107
in rejoinder, 430
relevancy, 103–104
self-authentication, 105
state rules, 107

Evidence logs, 109
Ex parte motions, 199
Exchanges of Information, 390
Exclusive jurisdiction, 37–38
Exemplary damages, 134
Exhibits

complaints and, 142–144
delivery of to court, 459
keeping track of, 435–436
preparation of, 410–412

Expert testimony, 232, 238
Expert witnesses, 110–112
Extant data, 224–225, 321

F
FAA (Federal Arbitration Act), 390
Fact witnesses

interviewing techniques, 99–101
locating, 96–99

Failure to answer, 188–189
Faxing, 100
FDCC (Federation of Defense and 

Corporate Counsel), 265
Feasibility of lawsuits, 70–71
Federal Arbitration Act (FAA), 390
Federal Civil Action Bulletin, The, 361
Federal courts

overview, 31–34
pleadings, 119
subject matter jurisdiction, 36
transferring cases, 38–39
venue, 49–51
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Federal Judicial Center, 10
Federal Rules of Civil Procedure

and ESI, 219, 221–222
overview of selected, 223–225
as primary source of law, 14

Federal Rules of Evidence, 102–103, 108, 
111, 250

Federation of Defense and Corporate Counsel 
(FDCC), 265

Fees. See also Costs
attorney, 76–77
docketing, 446
sharing, 79
written agreements, 77–79

Fictitious defendants, 125
Fictitious names, 124–125
Field codes, 129
Fifth Amendment privilege against 

self-incrimination, 232
File organization, 399
Filing

answers, 175–176
appellate briefs, 457–458
complaints, 21, 144–145
distant jurisdiction, 156
electronic, 123, 145–147
motions, 199–200, 295–297

Final offer arbitration, 389
Flat fees, 76
Fleming, Jack, 228
Follow-up questions, 272
Form books, 13
Format objections, 324
Forms

filing procedures, 19–20
interview, 91
medical recap, 303–304
Web sites, 80

Fourteenth Amendment, 44
Fraud, 63
Full text searching, 262

G
Garnishees, 460
Garnishment, 460
General appearance, 47
General damages, 134

General denials, 167, 170–171
General jurisdiction, 41
General releases, 380–381
General verdicts, 432
Good cause, 297–298
Governmental agencies, 124
Guardians ad litem, 122

H
Habit, evidence to establish, 104
Halo effect, 426
Hearings

administrative agency, 11
defined, 5
on motions, 201–202

Hearsay rule, 105–107
Hidden electronic data, 202
Higher courts, 29–30
High-low agreements, 377–378
High-low arbitration, 389
Hourly billing, 76
Hoyle, Alexandria, 228

I
In camera, 287
In controversy, 298
In personam. See Personal jurisdiction
In rem jurisdiction, 35, 48
Inaccessible information, 229
Inactive data, 224–225, 320
Inadmissible evidence

discovery and, 286
requests for admission and, 359–360
requests for documents and, 323

Inadvertent production, 324–325
Incompetents, 122–123
Incorporating by reference, 140–141
Indemnifications, 180
Indispensable parties, 126
Informal discovery, 220
Initial disclosures, 237
Injunctions, 135–136, 209–211
Inspection of property

ESI and, 341–344
obtaining, 340–341
overview, 339
responding to demand for, 341
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Insurance laws, 11–12
Integrated litigation support programs, 360
Intellectual property litigation, 10
Interested parties, 121
International Paralegal Management Association, 18
International Shoe Co. v. Washington, 44–45
Internet. See Web sites
Internet depositions, 252
Interpleaders, 127
Interrogatories

advantages/disadvantages of, 272
answers to, 283–285
content of, 274–277, 281–283
defined, 222
drafting, 282
ESI and, 272–274, 280–281, 313
to establish facts, 278
expense of, 227
number of, 271
objecting to, 285–288
postjudgment, 459
purposes of, 271–272
requests for documents and, 313
scope of, 271
types of, 278–279

Intervenor briefs, 451
Interviews

client
overview, 88
paralegal’s role in, 94–95
preparing, 89–94

fact witness, 99–101
Invisible ESI, 239
Involuntary cooperation, 241–242
Involuntary dismissals, 382–383, 433
Irrelevant evidence

discovery and, 286
requests for admission and, 359–360
requests for documents and, 323

IT experts, 320

J
Joinders, 126
Jones Day, 340
Judge versus jury process, 420–421
Judgment as matter of law, motions for, 208, 433–435

Judgment creditors, 459
Judgment debtors, 459
Judgment, defined, 8–9
Judgment notwithstanding verdict, 

motions for, 208, 434
Judgment on pleadings, motions for, 205
Judicial admissions, 358
Judicial notices, 102
Jurisdiction. See also Subject matter 

jurisdiction
alleging, 127–128
ancillary, 40
appellate, 30, 41–42
code pleading, 129
concurrent, 37–38
defined, 29
exclusive, 37–38
general, 41
in rem, 35, 48
limited, 41
original, 29, 41
overview, 34
pendent, 40
personal, 35, 42–48
quasi in rem, 35, 48–49
supplemental, 40
venue, 49–52

Jurors
information sheet, 423
profiles, 404, 421–422
seating chart, 436

Jury deliberations, 431–432
Jury process versus judge, 420–421
Jury requests, 141–142
Jury selection, 423–424, 436–437

K
Kaufman, Robert, 228
KeyCite, 456

L
Laches, 69
Last resort, courts of, 30–31
Law firms, 14–15, 19–22
Law Looker-Upper search engine, 437
Law Practice Today, 240
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Lawsuits
civil, 9–11
feasibility of, 70–71

Leading questions
by defendant, 429
defined, 100
by plaintiff, 428

Legal education, 18
Legal errors, 30
Legal secretaries, role of, 15
Letters, settlement, 371–375
Lexis-Nexis service, 456
Limine, motions in, 207, 399
Limitations. See also Time limits

constitutional, 44–46
to litigation, 11–12
statutes of, 61–66

Limited jurisdiction, 41
Limited production, 317
Litigation

alternatives and limitations to, 11–12
civil, 5–11
law sources, 12–13
overview, 3–4
paralegals, 13–19
process, 28–31
tips for success, 19–22
training manual, 20–22

Litigation holds, 226
Litigation paralegals. See Paralegals
Litigation response teams, 226
Loan receipt agreements, 378
Local rules of court, 12–13
Lower courts. See Trial courts

M
Macros, 287
Managing partners, role of, 15
Manual for Complex Litigation, 10
Mary Carter agreements, 378
Med-arb, 389
Mediation, 11, 386–388
Mediation statements, 388
Mediators, 11
Medical diaries, 92
Medical history, 370, 376

Medical privilege
discovery and, 231
interrogatories and, 286
requests for admission and, 359
requests for documents and, 323

Medical recap form, 303–304
Medical records, distributing, 304–305
Medical release documents, 91
Memoranda of points and authorities, 199
Mental examinations

motions for compulsory, 295–299
overview, 294
paralegal’s role in, 299–305
reasons for allowing, 295
types of cases using, 295

Metadata
defined, 202, 226
mining, 281, 319

Metadata Primer—A ‘How To’ Guide on Metadata 
Implementation, 288

Metropolitan Opera Assoc., Inc. v. Local 100, 
Hotel Employees & Restaurant Employees 
International Union, 227

Microsoft Access database, 300
Microsoft PowerPoint software, 434
Microsoft Word software, 123, 287
Mining metadata, 281
Minitrials, 390
Minors, 122–123
Mistrial, motions for, 433–434
Mock deposition, 259
Mock jury trials, 422
Model Rules of Professional Conduct, 72
Modern Practice, 361
Money damages, 134–135
Motions

to amend, 204
at beginning of trial, 399
for changes of venue, 205
to compel, 205, 229, 283, 330–331
for compulsory examination, 295–299
court procedures involving, 201–204
defined, 8–9
for directed verdict, 208, 433
discovery, 205
to dismiss, 186, 204
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Motions (continued)
for enlargement of time, 

451–453
ex parte, 199
filing, 199–200
for involuntary dismissal, 433
for judgment as matter of law, 

208, 433–435
for judgment notwithstanding verdict, 

208, 434
for judgment on pleadings, 205
in limine, 207, 399
for mistrial, 433–434
for more definite statements, 186, 204
for new trial, 208, 435, 442–443
overview, 194–195
posttrial, 208–209
preliminary injunctions, 209–210
preparing written papers, 195–199
for protective orders, 205
to quash return of service, 205
to quash service of summons, 47
for relief from judgment or order, 209
responding to, 200–201
for sanctions, 207
serving, 199–200
to strike, 204, 433
for summary judgment, 205–207
to tax costs, 209
temporary restraining orders, 209–210

Movants, 195
Moving parties, 195
Multiple claims, alleging, 129–133
Multiple parties

causes of action, 133–134
joining, 125–126

Mutual disclosures
conferences, 236–237
duty to supplement, 238–240
ESI and, 311
excluded categories, 237–238
of expert testimony, 238
initial, 237
pretrial, 238
recent developments concerning, 311

Mutual releases, 381

N
NALA (National Association of Legal Assistants), 18, 81
Names, fictitious, 124–125
National Association of Legal Assistants (NALA), 18, 81
National Center for State Courts (NCSC), 304
National Federation of Paralegal Associations, 18, 81
NCSC (National Center for State Courts), 304
Negotiation, 11, 387
New trial, motions for, 208, 435, 442–443 
Night baseball arbitration, 389
Nonbinding arbitration, 386–387, 389
Noncomplying parties, 242
Non-corporations, 124
Nongovernmental corporate parties, 142
Non-produce, defined, 338
Nonresponsive documents, 338
Northwestern Journal of Technology and Intellectual 

Property, 240
Nossaman Litigation, 340
Notebooks

research for justices, 458
trial, 399–405

Notetaking, 260
Notice pleadings, 129
Notices

of appeal, 444–446
defined, 297
of hearing on motions, 196
of intent to take deposition upon written questions, 265
of intent to take oral depositions, 252–254, 460
of removals, 38

O
Objecting

to interrogatories, 285–288
to requests for admission, 359–361

Office managers, role of, 15
On point, 403
Online resources. See Web sites
On-site inspections. See Inspection of property
Open stipulations, 165
Opening statements, 425–427
Opposing party

communication with, 74–75
documents of, 331, 339
physical and mental examinations of, 299–301
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Oral arguments, 458–459
Oral depositions. See Depositions
Orders

to compel discovery, 241
after motions, 203
shortening time, 200

Organizations, paralegal, 18–19
Original jurisdiction, 29, 41
Overbroad interrogatories, 286
Overbroad requests

for admission, 360
defined, 258
for documents, 323

P
PACER (Public Access to Court Electronic Records) 

system, 146–147
Page-line deposition summary, 263
Paper data, 224–225
Papers, general requirements for, 136
Paradox database, 300
Paralegals

civil litigation, 5–11
confidentiality, 76
ethical concerns, 80–81
honesty, 76
interview preparation, 94–95
law sources, 12–13
overview, 3–4
preparing appellate briefs, 453
professional organizations, 18–19
responsibilities regarding transcripts, 449
role at trial, 435–437
role in depositions, 252–264
role in law office, 15
role in litigation, 13–17
role in physical and mental examinations, 299–305
skill requirements, 17–19
tips for success, 19–22

Partial releases, 380–381
Parties

capacity of, 122–124
in civil cases, 7
class actions, 126–127
in criminal cases, 7
indispensable, 126

interested, 121
interpleaders, 127
moving, 195
multiple, 125–126, 133–134
noncomplying, 242
nongovernmental corporate, 142
overview, 121
special problems, 124–125
status of, 121–122

Partners, role of, 15
PDAs, 70
Pendent jurisdiction, 40
People’s courts, 34
Peremptory challenges, 424–425
Permissive counterclaims, 178
Permissive joinders, 126
Personal history, 370, 376
Personal injury litigation, 10
Personal jurisdiction, 35, 41–48
Personal service of process, 150
Petitions

for certiorari, 459
defined, 8
for rehearing, 459
for writs of certiorari, 32

Physical examinations
motions for compulsory, 295–299
overview, 294
paralegal’s role in, 299–305
reasons for allowing, 295
types of cases using, 295

Piercing corporate veil, 124
Plaintiffs

case in chief of, 427–429
defined, 8
jurisdiction over, 42

Pleading papers, 136
Pleadings

amending, 177, 399
code, 129
defined, 119–121
information and belief, 140
notice, 129

Pocket Part, The, 240, 288
Polling juries, 432
Postjudgment depositions, 459



516     INDEX

Postjudgment interrogatories, 459
Posttrial garnishment, 460
Posttrial motions, 208–209
Posttrial practice

appeals, 443–451
appellate briefs, 451–458
motions for new trials, 442–443
oral arguments, 458–459
posttrial judgment, 459–464

PowerPoint software, 434
Prayers

answers, 175
complaints, 141
defined, 120, 134

Preliminary injunctions, 136, 209–210
Prepackaged DVDs, 251
Preparing

appellate briefs, 454
client interviews, 89–94
complaints, 21
motions, 195–199
for trial

amending pleadings, 399
briefs, 412
exhibits, 410–412
file organization, 399
motions at beginning, 399
overview, 396–398
pretrial conferences, 398
trial notebooks, 399–405
witnesses, 405–410

Present health, 370, 376
Presentation software, 434
Preserving evidence, 108–110
Presumptions, defined, 102
Pretrial conferences, 237, 398
Pretrial disclosures, 238
Pretrial motions, 204–207
Pretrial proceedings, 7
Primary law sources, 12–13
Printed ESI, 239
Private ADR, 387–390
Private judging, 390
Privilege

attorney-client, 230, 285–286, 322, 359
common interest, 231, 285–286, 322, 359

confessor-penitent, 232, 286, 323, 359
medical, 231, 286, 323, 359
against self-incrimination, 232
work product, 230–231, 285–286, 322, 359

Privilege logs, 338
Privileged communication, 107
Privileged documents, 338
Pro se, 443
Procedural law, 6–7
Products liability, 63
Professional organizations, 18–19
Professionalism in Depositions: The Sound of Silence, 265
ProLaw software, 70
Proof of service, 150, 200
Proper notice, 47
Protection

of documents, 321–325
of expert testimony, 232
of inaccessible information, 229

Protective orders
confidentiality agreements and, 232–233
interrogatories and, 287
motions for, 205
motions to compel and, 229
requests for documents and, 323–324

Provisional remedies, 135–136
Public Access to Court Electronic Records 

(PACER) system, 146–147
Punitive damages, 134

Q
Qualified denials, 168, 172
Quash return of service, motions to, 205
Quash service of summons, motions to, 47
Quasi in rem jurisdiction, 35, 48–49
Questionnaires, interview, 91–94
Quick peek agreements, 233–235, 324
Quiet titles, 135

R
Real estate litigation, 10
Rebuttal evidence, 430
Redaction, 338
Redirect examination, 428–429
Rejoinder evidence, 430
Release documents, 91
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Relevant evidence, 102–104
Relief from judgment or order, motions for, 209
Relief, requests for, 134–136, 209
Remands, 41
Remedies, 7
Removals, defined, 38–39
Replies, defined, 184. See also Responding
Reply briefs, 457
Representation letters, 91
Requests

for admission
advantages of, 352–353
content of, 353–358
defined, 222
objections to, 359–361
overview, 350–351
preliminary steps, 353
purposes of, 351
responding to, 358–359
sample form, 355–357
uses of, 351–352

for documents
alternative methods, 311–313
content of, 325–330
controlling documents, 334–337
copying documents, 337
cost of, 315
ESI, 316–321
filing documents, 338
final responsibility in drafting, 330
formatting documents, 316
inspection of property, 339–344
labeling documents, 338
motions to compel, 330–331
mutual disclosures, 311
number of documents, 316–317
numbering documents, 337–338
organizing documents, 316, 339
overview, 310, 313–315
protection of documents, 321–325
responding to, 331–334
reviewing documents, 338
sample form, 327–330
timing of, 315

for jury, 141–142
for physical or mental examinations, 222

Rescissions, 135
Rescued ESI, 281
Research notebooks for justices, 458
Responding

to appellate briefs, 457
to complaints, 162–167

counterclaims, 177–180, 184
cross-claims, 180–182, 184
drafting answers, 169–177
failure to answer, 188–189
legal challenges to complaints, 184–187
motions to extend or enlarge time, 166–167
overview, 162–164
stipulations enlarging time, 165–166
third-party complaints, 182–184
time limits, 164–165
types of answers, 167–169

to interrogatories
content of, 284–285
duty to supplement, 285
form of, 284
time limits, 283–284

to motions, 200–201
to requests for admission, 358–359
to requests for documents

categorizing documents, 333
controlling documents, 334–337
copying documents, 337
filing documents, 338
involving client, 333–334
labeling documents, 338
numbering documents, 337–338
reviewing documents, 338
target date, 331–332

Responsive documents, 338
Restitutions, 135
Restraining orders, 135–136, 209–210
Retainer agreements, 77–79, 91
Retrieval of evidence, 109
Return-of-service information, 408
Reverses, 41
Richmond Journal of Law & Technology, 304
Rules. See also Federal Rules of Civil Procedure

best evidence, 105
Federal Rules of Evidence, 102–103, 108, 111, 250
hearsay, 105–107
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Rules (continued)
of litigation on Internet, 22
Model Rules of Professional Conduct, 72
state, 107

Rulings, tentative, 202–203

S
Safe harbor, 225, 283
Sanctions

for abuse of motion process, 203–204
for motions, 207
against noncomplying parties, 242
for refusal to submit to examinations, 

302–304
Sarbanes-Oxley Act, 333
Scheduling interviews, 89–91
Seating juries, 423
Secondary law sources, 13
Securities litigation, 10
Self-authentication evidence, 105
Self-incrimination, 232
Service of process, 47, 97, 150
Serving

answers, 175–176
appellate briefs, 457–458
complaints, 150–153
motions, 199–200

Settlement agreements, 377–380
Settlement letters, 373–374
Settlement offers

brochures, 375–376
conferences, 376–377
letters, 371–375
summaries, 371–372

Settlement proceeds statements, 385
Settlement releases, 380–382
Settlements

decisions regarding, 369
defined, 11
preliminary investigative work, 

370–371
Seventh Amendment, 12–13, 420
Shadow juries, 422
Shepards, 456
Shorthand reporters, 249
Small claims courts, 34

Software
AbacusLaw, 70
Adobe Acrobat, 123
Amicus Attorney, 70
Corel Presentation, 434
Corel WordPerfect, 123, 287, 300
database, 402
Microsoft PowerPoint, 434
Microsoft Word, 123, 287
ProLaw, 70
Summation programs, 262
WestCheck, 456

Sources of law, 12–13
Special appearances, 47
Special circumstances, 124–125
Special damages, 134
Special verdicts, 432
Specific denials, 167, 171–172
Specific performances, 135
Spreadsheets, 436
State courts

overview, 34
pleadings, 119
subject matter jurisdiction, 40–41
venue, 51

State law, 37
State rules of evidence, 107
Statements

of facts, 375–376
of settlement, 376

Status of parties, 121–122
Statutes

claim, 66–68
of limitations, 61–66
state long-arm, 46–47

Stipulated dismissals, 382–383
Stipulations

defined, 153
for filing amended complaints, 156
open, 165

Strict liability, 63
Subject matter jurisdiction

appellate, 41–42
challenging, 42
defined, 35
diversity of citizenship, 36–37
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exclusive versus concurrent, 37–38
federal courts, 36, 38–39
original, 41
overview, 35
state courts, 40–41
supplemental, 40

Subpoenas, 254–256, 405–408
Subpoenas duces tecum, 255, 313
Subscription, 120, 141
Substantive law, 6–7
Summaries

deposition, 263–264
document, 332
settlement, 371–372

Summary bench trials, 387
Summary judgment, for motions, 205–207
Summary jury trials, 387
Summary of Current and Proposed Rules Related 

to Electronic Discovery, 304
Summation programs, 262
Summons, 147–149
Supersedeas bonds, 444, 446
Supplemental jurisdiction, 40
Supreme courts, 30–31
Surebuttal, 430

T
Technology equipment, 19
Telephone conferencing, 210
Telephone depositions, 251–252
Temporary restraining orders (TROs), 

135–136, 209–210
Tentative rulings, 202–203
Third Branch, The, 240
Third-party complaints, 177, 182–184
Tickler systems, 69–70
Time limits

claim statutes, 66–68
laches, 69
motions to extend or enlarge time, 166–167
overview, 63
responding to complaints, 164–165
statute of limitations, 63–66
stipulations enlarging time, 165–166
tickler systems, 69–70

Tolling statutes of limitations, 65–66

Topical deposition summaries, 263
Tortfeasors, 378
Training manuals, 20–22
Transcript Purchase Order forms, 449–450
Transcripts

arranging to obtain, 261–262
defined, 249
ordering, 446–449
timetable, 444

Trial boxes, 419
Trial briefs, 412–418
Trial courts, 29
Trial motions, 207–208
Trial notebooks, 399–405
Trial preparation checklists, 397–398
Trial subpoenas, 408
Trials

civil, 7
closing arguments, 430–431
coordinating logistics, 412–420
courts, 29
criminal, 7
defendant’s case in chief, 429
defined, 5
jury deliberations, 431–432
jury process, 420–425
motions, 432–435
opening statements, 425–427
paralegal’s role at, 435–437
plaintiff ’s case in chief, 427–429
preparation for

amending pleadings, 399
briefs, 412
exhibits, 410–412
file organization, 399
motions at beginning, 399
overview, 396–398
pretrial conferences, 398
trial notebooks, 399–405
witnesses, 405–410

presentation of evidence, 427, 430
specialized, 32

TROs (temporary restraining orders), 
135–136, 209–210

Trust accounts, 79–80
Turning down cases, 71
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U
Unduly burdensome objections, 286–287
Unintelligible interrogatories, 286
United States courts, 31–34
Unsaved ESI, 239
Upon written questions, depositions, 264–266

V
Vague interrogatories, 286
Venues

alleging, 127–128
defined, 49
overview, 49–52

Verdicts, 431–432
Verifications

of complaints, 142, 175
defined, 121

Video conferences, 222
Voir dire process, 405, 424
Voluntary ADR. See Alternative dispute resolution
Voluntary cooperation, 240–241
Voluntary dismissals on notice, 382
Voluntary dismissals without prejudice, 384

W
Waivers

by appearance, 47
of service, 153

War rooms, 412
Warehouse approach, 316
Web conferences, 222
Web sites

Administrative Office of the United States 
Courts, 265

American Bar Association, 18
American Health Information Management 

Association, 304
cases and legal documents, 156
Conference of Chief Justices, 265
court documents, 156
distant jurisdiction filing, 156
electronic filing, 147
ethics, 80
expert witnesses, 111
Federal Judicial Center, 10
Federal Rules of Appellate Procedure, 464
Federal Rules of Civil Procedure, 22, 240

Federal Rules of Evidence, 111
Federation of Defense and Corporate Counsel, 265
Fifth Circuit appellate rules, 464
forms, 80
International Paralegal Management Association, 18
Kelley Blue Book, 188
Law Looker-Upper search engine, 437
legal research, 43
litigation rules, 22
local extension rules, 188
local rules of court, 188, 210, 456
locating people and businesses, 97
National Association of Legal Assistants, Inc., 18
National Center for State Courts, 304
National Federation of Paralegal Associations, Inc., 18
state and federal courts, 51
telephone conferencing, 210
Wikipedia, 361

WestCheck software, 456
Wherefore clauses, 120
White & Case LLP, 340
White hat syndrome, 426
Wikipedia, 361
Witness evaluation, 260–261
Witness lists, 401
Witnesses

communicating with, 408–409
ensuring presence of, 435
expert, 110–112
fact, 96–101
instructions for trial testimony, 410
preparation meeting, 409–410
sample letter to, 409
subpoena of, 405–408

Word processors, 15, 123
Word software, 123, 287
WordPerfect software, 123, 287, 300
Work product privilege

discovery and, 230–231
interrogatories and, 285–286
requests for admission and, 359
requests for documents and, 322

Writs of execution, 8–9, 460–463
Written fee agreements, 77–79

Z
Zubulake v. UBS Warburg, 265, 273
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